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on “the partnership business in conformity with the [venture] agreement.”'"!
As noted by one commentator about RUPA, “[T]he reference to the partner-
ship agreement confirms that the court should order dissolution only when
this would effectuate, rather than frustrate, the partnership agreement.”'%*
Thus, under these circumstances, when the buy/sell is designed as the
mechanism to resolve such disagreements, the author believes a court should
enforce the buy/sell and not allow dissolution so that the business may
continue in the manner contemplated by the partnership agreement.

As another example of when judicial dissolution may be available, un-
der ULLCA, if the member initiating the buy/sell “ha[s] acted, [is] acting, or
will act in a manner that is illegal, oppressive, fraudulent, or unfairly preju-
dicial to the [other member],”'® then the other member’s attempt to compel
dissolution may prevail.

2. Buy/Sell After Dissolution

What if the dissolution already has commenced and one of the venturers
wants to initiate the buy/sell? Will the dissolution trump the buy/sell or
should the buy/sell still be available during the winding-up period? The
venture agreement may specify that the buy/sell is not available during the
dissolution process. But what if it does not? If the buy/sell is allowed to
commence, is it merely a race to the finish (with the buy/sell rendered mean-
ingless if the venture is liquidated before the buy/sell is completed)? Should
a venturer be able to stop the dissolution?

The buy/sell should not prevent a non-waivable dissolution. Indeed, the
order in which the venturer commences the buy/sell and the dissolution may
not be relevant if a non-waivable dissolution right exists. However, whether
such a right exists is not always clear.

What if the venture agreement provides for a dissolution at the end of
the term of a venture, but also could be read to allow for the buy/sell at that
time, without expressly stating that the buy/sell may or may not be initiated
after the expiration of the term? If the intent is ambiguous, can a responding
venturer demand a mandatory dissolution because carrying on the venture
business in accordance with the venture agreement is not reasonably practi-
cable? Even if mandatory dissolution is not available on such grounds, it

10T RUPA § 801(5)(iii), 6 pt. I U.L.A. 189 (2001); RULPA § 802 (amended 1985), 6A
U.L.A. 469 (2003); RE-RULPA § 802, 6A U.L.A. 85 (2003); ULLCA § 801(4)(iii), 6A
U.L.A. 619 (2003); DRUPA § 15-801(5); DRULPA § 17-801(6); DLLCA § 18-801(a)(5).
2 2 BROMBERG & RIBSTEIN, supra note 51, § 7.06(c).
183 ULLCA § 801(4)(v), 6A U.L.A. 619 (2003).
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might be available to a transferee (such as a lender who foreclosed upon and
acquired a venturer’s interest) who does not want the venture to continue
past the expiration of the stated venture term.'*

E. Other Matters

Numerous other statutory provisions may be relevant in connection with
the buy/sell. Many, if not most, of these provisions should be considered
generally in the context of permitted transfers, especially those between ven-
turers, whether under a buy/sell, right of first opportunity, or otherwise.
They include:

Restrictions on transfers of more than economic interests;'%

Filings in connection with a transfer;'%
Pre-transfer access of transferor to venture records;
Post-transfer access of transferor to venture records;
Pre-transfer authority of transferor;'”

107
108

LDk

104 See, e.g., RUPA § 801(6), 6 pt. 1 U.L.A. 189 (2001); DRUPA § 15-801(6)(i). But
see 2 BROMBERG & RIBSTEIN, supra note 51, §§ 7.06(f), 7.11 nn. 6-8 (discussing the
p0851b111ty that the transferee may be entitled to a buy-out rather than dissolution).

See e.g., RUPA §§ 502-03, 6 pt. 1 U.L.A. 153 (2001); RULPA §§ 301, 401, 702,
704 (amended 1985), 6A U.L.A. 316, 356, 447, 457 (2003); RE-RULPA §§ 301, 401, 701,
702, 704, 6A U.L.A. 45, 54, 80, 83 (2003); ULLCA §§ 501-03, 6A U.L.A. 604-06 (2003);
DRUPA §§ 15-502,-503; DRULPA §§ 17-301,-401, -702, -704,-705; DLLCA §§ 18-702,
-704, -705

% See, e. 2., RUPA § 704, 6 pt. 1 U.L.A. 186 (2001) (allowing permissive filing of
statement of dissociation); RULPA § 202(b) (amended 1985), 6A U.L.A. 278 (2003)
(requiring filing of an amendment to the certificate of limited partnership within thirty days
after admission or withdrawal of a general partner); RE-RULPA § 202(b), 6A U.L.A. 35
(2003) (requiring filing of an amendment to a certificate of limited partnership promptly
after the admission or dissociation of a general partner); ULLCA § 704(a), 6A U.L.A. 618
(2003) (allowing permissive filing of a statement of dissociation); DRUPA § 15-704
(allowing permissive filing of a statement of dissociation); DRULPA § 17-202(c) (requiring
filing of an amendment to the certificate of limited partnership within ninety days after the
adm1ss1on or withdrawal of a general partner).

7 See, e.g., RUPA §§ 103(b)(2), 403(b), (c), 6 pt. 1 U.L.A. 73, 140 (2001); RULPA
§§ 105, 305, 403(a) (amended 1985), 6A U.L.A. 250, 349, 365 (2003); RE-RULPA §§ 111,
304, 407, 6A U.L.A. 26, 47, 60 (2003); ULLCA § 408, 6A U.L.A. 599 (2003); DRUPA
§ 15-403; DRULPA §§ 17-305, -403(a); DLLCA § 18-305.

08 See, e.g., RUPA §§ 103(b)(2), 403(b), 6 pt. 1 U.L.A. 73, 140 (2001); RULPA
§ 403(a) (amended 1985), 6A U.L.A. 365 (2003); RE-RULPA §§ 111, 304(d), 407(c), 6A
U.L.A. 26, 47, 60 (2003); ULLCA § 408(a), 6A U.L.A. 599 (2003); DRUPA § 15-403(a);
DRULPA §§ 17-305, -403(a).
199 See, e.g., RUPA §§ 301, 303, 401(f), 6 pt. 1 U.L.A. 101, 107, 133 (2001); RULPA

§ 403(a) (amended 1985), 6A U.L.A. 365 (2003); RE-RULPA §§ 302, 402, 406(a), 6A
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6. Post-transfer authority of transferor;''® and
7. Post-transfer venture liability and indemnification of trans-
feror.!!!

Further discussion of these statutory provisions is beyond the scope of
this Article.

XI. CONCLUSION AND WORDS OF CAUTION

The buy/sell is a relatively common exit strategy in real estate joint
venture transactions. If crafted properly, the buy/sell may provide a way to
end the joint venture relationship between the venturers without too much
fuss. However, the buy/sell is not always the best approach.

Although it appears on its face to be even-handed, parity does not
always exist. For example, if one venturer owns 80% of the venture and the
other venturer owns 20%, then vastly different consequences may result,
depending on who sells. For example, (1) the price—and any proportionate
deposit—may be significantly less when the 20% venturer sells than when
the 80% venturer sells, and (2) there may be a reassessment, a Code section
708 tax termination, a transfer tax, or a loan default when the 80% venturer
sells that might not occur when the 20% venturer sells.

Even if the venturers each have roughly 50% interests, preferential or
subordinated distribution schemes may lead to mischief.'"

A vast disparity in terms of capital resources, tax consequences, or other
matters may also make a venturer more likely to buy or sell. Many venturers
are concerned that the other venturer might take advantage of this fact. For
example, many developers fear that their financial partners will be able to
specify a lowball buy/sell amount and force the developer to sell at a dis-
count because the developer does not have access to capital to allow it to
purchase. However, many developers do have access to capital, including

U.L.A. 45, 55, 58 (2003); ULLCA §§ 301, 404, 6A U.L.A. 588, 594 (2003); DRUPA
§§ 15-301, -303, -401(f); DRULPA § 17-403(a); DLLCA § 18-402.

110 See, e.g., RUPA §§ 303(e), 603(b), 702, 704, 6 pt.  U.L.A. 108, 172, 180, 186
(2001); RULPA § 403(a) (amended 1985), 6A U.L.A. 365 (2003); RE-RULPA
§§ 103(d)(1), 605(a)(1), 606, 6A U.L.A. 16, 76, 77 (2003); ULLCA §§ 603(b)(1), 703, 6A
U.L.A. 612, 617 (2003); DRUPA §§ 15-303(c), -603(b)(1), -704; DRULPA § 17-403(a);
DLLCA § 18-402.

' See, e.g., RUPA §§ 401(c), 703, 6 pt. 1 U.L.A. 133, 183 (2001); RULPA § 403(b)
(amended 1985), 6A U.L.A. 365 (2003); RE-RULPA § 607, 6A U.L.A. 78 (2003); ULLCA
§ 303(a), 6A U.L.A. 590 (2003); DRUPA §§ 15-110, -401(c), -701(d), -703; DRULPA
§§ 17-108, -403(b); DLLCA §§ 18-108, -303(a).

112 See Example 4, supra Part TILE.2.



706 39 REAL PROPERTY, PROBATE AND TRUST JOURNAL

through other financial partners, and many financial partners are concerned
that the developer’s expertise and knowledge of the asset may give the
developer an unfair advantage. For example, (1) because of its inferior
knowledge, the financial partner may have more difficulty pinpointing the
value of the venture’s assets, and (2) the venture’s assets may have less
value to the financial partner alone because of the difficulty, time, and cost
of getting an equally qualified developer to achieve the value of the project.

Finally, the prospects of cashing out of, or doubling-down on, one’s
investment—without testing the market—may not be attractive alternatives,
especially if a desire to diversify and share risk was part of the motivation to
enter into the venture.

As indicated in this Article, there may be solutions (such as blackouts
and longer response periods) to some of the issues presented by the buy/sell,
but not always. A perfect divorce is not possible, and if the venturers’
interests are not aligned, the venturers should understand the potential for
disagreement and choose the best exit strategy under the circumstances.

XII. APPENDIX: WHAT’S IN A NAME?

Unfortunately, the term “buy/sell” may have a meaning that is different
from the one that is used in this Article. Moreover, the process described in
this Article is not always called a buy/sell.

A. Other Meanings of “Buy/Sell”

A buy/sell agreement may refer to almost any agreement to buy and
sell.

1. Sale of Interest Upon Certain Events

In the closely-held or professional corporation or family or professional
partnership context, especially when the owners are individuals, a “buy/sell”
or “buy and sell agreement” frequently refers to the right or obligation of the
entity or certain owners to buy another owner’s interest upon the occurrence
of certain events, usually the death or termination of employment of that
owner or the attempt by that owner to transfer his interest to an outsider.
Unlike the buy/sell described in this Article, when this buy/sell comes into
play, the identity of the seller is not uncertain. The seller is, for example, the
party who has died, whose employment has been terminated, or who is
trying to dispose of his interest to any outsider. Moreover, the pricing
usually is established by formula or appraisal and is not dictated by one of
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the parties in the sale. Much has been written about this type of buy/sell.'"?
2. Restrictions on Sale of Interest

“Buy/sell agreements” have been defined as “contracts by which owners
of a business (stockholders or partners) agree to impose certain restrictions
on their right to transfer their interests in the business.”''* The restrictions
are often similar to those described in the preceding paragraph.

3. Any Internal Sale of Withdrawing Owner’s Interest

Sometimes buy/sell agreements are interpreted in the broadest sense to
encompass almost any sale of a withdrawing owner’s interest to the venture
or another owner of the venture, and sometimes even other exit strategies.'”’

4. Sales Not Involving Venture Interests

A buy/sell agreement may have nothing to do with a venture agreement.
For example:

a. Sale of Construction Loan to Permanent Lender

It may refer to a tri-party agreement involving a construction lender, a
permanent lender, and a borrower in which the permanent lender agrees to
purchase the construction lender’s loan.'"®

3 See generally Anne Kittilker & Steven A. Ruben, Estate Planning Considerations,

in BUSINESS BUY-SELL AGREEMENTS 33 (Edward D. Giacomini ed., update 2000); Doron
M. Tisser, Corporate Buy-Sell Agreements, in BUSINESS BUY-SELL AGREEMENTS 121
(Edward D. Giacomini ed., update 2000); Doron M. Tisser, Partnership Buy-Sell
Agreements, in BUSINESS BUY-SELL AGREEMENTS 201 (Edward D. Giacomini ed., update
2000); JACOB RABKIN & MARK H. JOHNSON, CURRENT LEGAL FORMS WITH TAX ANALYSIS
§§ 7A.06, 17.30[2] (2003); 1 CALIFORNIA TRANSACTIONS FORMS, BUSINESS TRANSACTIONS
§§ 4:1-:105 (1997); 4 CALIFORNIA TRANSACTIONS FORMS, BUSINESS ENTITIES §§ 19:56-:68
(Dec. 1996). But see id. § 19:71 (including an optional provision for a buy/sell as used in
the bod4y of this Article).

" Howard M. Zaritsky, Structuring Buy-Sell Agreements § 1.01 (2d ed. 2000); see
also J. William Callison, Partnership Law and Practice: General And Limited Partnerships,
§ 34.7 gWest 2004).

See Fredric D. Tannenbaum, What Every Business Lawyer and Business Owner
Should Know About Buy-Sell Agreements (Part 1), PRAC. LAW., Oct. 1999, at 55; Fredric
D. Tannenbaum, What Every Business Lawyer and Business Owner Should Know About
Buy-Sell Agreements (Part 2), PRAC. LAW., Dec. 1999, at 55.

MICHAEL MADISON, ET AL., THE LAW OF REAL ESTATE FINANCING § 5.05[15]
(2002); 5 STUART M. SAFT, COMMERCIAL REAL ESTATE FORMS § 9.15 (2001).
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b. Any Sale
It may also refer to virtually any sale contract.'"’
B. Other Names for Buy/Sell

To add to the confusion, the buy/sell, as described in this Article, may
go by many other names, including the following:

“Chinese or Phoenician option,”"'®

“Chinese Wall Clause,”'"’

“‘Cut Throat’ Provisions,”'*
“Dynamite or Candy Bar Method,”"”!
“joint venture roulette,”'*
“Put-call,”’?

“Russian Roulette,”'?*

NounsAwD =

n See, e.g., In re Shepherd Oil, Inc., 118 B.R. 741, 748 (Bankr. D. Ariz. 1990)
(referring to “buy/sell transactions” in another case that involved “buying and selling of
precious metals”); Hokama v. E.F. Hutton & Co., 566 F. Supp. 636, 641 (C.D. Cal. 1983)
(“buy/sell transaction” involving sale of securities); Illinois Rockford Corp. v. Dickman,
520 N.E.2d 1184, 1186 (Ill. App. Ct. 1988) (“buy-sell real estate contract”); Nordwick v.
Berg, 725 P.2d 1195, 1196-98 (Mont. 1986) (“buy/sell” agreement with seller of real
estate).

18 Betsy H. Firger, The Real Estate Partnership in Default: An Institutional Investor’s
View in THE REAL ESTATE PARTNERSHIP IN DEFAULT 1990: UP-FRONT PROTECTIONS—
WORKOUTS AND BANKRUPTCY 31,41 (PLI Real Estate Law and Practice Course, Handbook
Series No. N4-4541, 1990).

19 Zaritsky, supra note 114, 9 7.09[1].

120 Stephen R. Akers & Myron E. Sildon, 4 Practical Guide to Buy-Sell Agreements
§ 6.02q) (ALI-ABA 2002).

12l Tannenbaum (pt. 2), supra note 115, at 65.

Alfred Mudge, International Joint Ventures: Drafting the Agreements, 786
PLI/CoMM. 23, 49 (1999).

2 HARTZOG & DIGIUSTO, supra note 10, §§ 5.135-5.138; Nellis & Murray, supra
note 26, at 106; Caryl B. Welborn, The Joint Venture Buy-Sell Provision, in THE REAL
ESTATE PARTNERSHIP IN DEFAULT 1990: UP-FRONT PROTECTIONS—WORKOUTS AND
BANKRUPTCY 125, 127 (PLI Real Estate Law and Practice Course, Handbook Series No.
N4-454 (1990). However, a “put/call” often, and in the body of this Article, refers instead
to an agreement in which the parties know in advance who will be the seller and who will
be the buyer, but either the seller may exercise (“the put”) or the buyer may exercise (“the
call”). See, e.g., 20 JOHN C. ALE, PARTNERSHIP LAW FOR SECURITIES PRACTITIONERS
§ 6.051[4] (Nov. 2000).

124 Michael J. Egan, III, Fundamentals of Joint Ventures, in DOING DEALS 1999
UNDERSTANDING THE NUTS AND BOLTS OF TRANSACTIONAL PRACTICE 357, 382 (PLI
Corporate Law and Practice Handbook Series No. B0-006V, 1999); 1 CALIFORNIA
TRANSACTIONS FORMS, supra note 113, at § 4.17; Zaritsky, supra note 114, § 7.09[1];

122



WINTER 2005 Buy/Sell Provisions 709

99125

8. “Shotgun,

9. “slice-of-the-pie” procedure/clause,'?

10. “Solomon’s option”'?’ or “‘Solomon’s Choice’ . . . procedure,”'*®
and

11. “Texas Draw.”'?

Andrew H. Levy & Lindsay Barton, Avoiding Deadlock in Multi-Party Entities Owning
Real Estate, REAL EST. FIN, J., Summer 2003, at 5, 6; Elliot M. Surkin, How Do I Get Out
of Here? Exit Strategies in Closely-Held Real Estate LLC's, 18 PRAC. REALEST. LAW., 27,
35 (2002).
125 Dennvv. Anderson, No. 42954-0-1, 2000 WL 194679, at *1 (Wash.Ct. App. Feb. 14,
2000}. (unpublished opinion)
1 CALIFORNIA TRANSACTIONS FORMS, BUSINESS TRANSACTIONS, supra note
113, at7§ 4:17; Zarisky, supra note 114, at § 7.09[1].
Egan, supra note 124, at 382.
128 | CALIFORNIA TRANSACTIONS FORMS, BUSINESS TRANSACTIONS, supra note
113, at § 4:17.
129 See Phillip G. Nichols, Texas Draws and Self-Inflicted Wounds: Exit Strategies
Gone Awry, COM. INVESTMENT REAL EST. J., Summer 1986, at 6.






