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As the author explains in this article, out-of-state lenders may need both a 
California finance lender license and a California real estate broker license to be 
able to operate in California, unless they qualify for the available exemptions. In 
addition, out-of-state lenders making California real estate loans or engaged in 
other activities in connection with real estate loans generally will need to qualify 
to do business in California. 

When a lender from outside California contemplates 
making real estate loans in California there is much for 
it to consider in addition to the terms of the loans. The 
lender must familiarize itself with California's one ac­
tion rule, antideficiency legislation and extensive 
borrower-friendly judicial precedent. In addition, out­
of-state lenders making loans secured by California 
real estate and engaging in related real estate loan 
activities in California may need to: become licensed 
in California as a finance lender, become licensed in 
California as a real estate broker, and/or qualify to do 
business in California. 

Licensing of Out·Of·State Lenders 
There are two California licenses -- a finance lender 
license and a real estate broker license -- potentially 
required of, and available to, an out-of-state lender 
making loans secured by California real estate and 
engaging in activities related to California real estate 
loans. A lender making commercial loans secured by 
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California real estate must use one of these two licen­
ses unless it is exempt from both licensing 
requirements. Although both licenses permit its holder 
to make California real estate loans, there is not a 
complete overlap in their permitted activities, exemp­
tions or requirements. If an out-of-state lender does not 
hold both a California finance lender license and a Cal­
ifornia real estate license, then it will need to 
carefully consider its California activities and the ap­
plicable exemptions in connection with any California 
real estate lending activities. 

Finance Lender License 
A California finance lender license is issued by the Cal­
ifornia Corporations Commissioner (the "Commis­
sioner") under the California Finance Lenders Law. l 

Under that statute, any persons or entities engaged 
in the business of making commercial or consumer 
loans in California must obtain a finance lender license 
from the Commissioner. Commercial loans include 
most secured or unsecured loans over $5,000 where 
the borrower does not obtain the loan primarily for 
personal, family or household purposes, including 
commercial loans secured by California real estate. 
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There are numerous persons, entities, and transac­
tions that are exempt from the California finance lender 
licensing requirement. These exemptions include, 
among others: 

• banks, trust companies, savings and loans as­
sociations, industrial loan companies, credit 
unions, small business investment companies, 
California business and industrial development 
corporations and licensed pawnbrokers, 

• California-licensed real estate brokers making or 
arranging loans secured by California rea] estate, 

• California-licensed broker-dea]ers, 

• California-licensed check cashiers, 

• persons or entities making no more than one com-
mercia] loan in a 12-month period, 

• certain government entities and agencies, 

• certain credit card companies, and 

• California-licensed residential mortgage lenders 
and servicers. 

Traditionally, many commercia] real estate lenders 
were banks and savings and loan associations, which 
are exempt entities under the California Finance Lend­
ers Law. The rise in re~ent years, however, of the 
conduit lending industry with real estate lending by 
Wall Street entities, such as investments banks, poten­
tially subjects these new lenders to the California 
finance-lender license requirement. 

A lender holding a California rea] estate broker 
license is exempt from holding a finance lender license 
for making California rea] estate loans, but the two ]i­
censes do not completely overlap in their licensed 
activities. The finance lender license only covers mak­
ing loans as a principal, but not many related Joan 
activities. A California finance lender license does not 
a]]ow a lender to act as a broker or seller of loans in 
California (which would nonna]]y require a separate 
California rea] estate broker license), unless the bro­
kered loans are brokered or sold to an institutional in­
vestor or to a licensed finance lender. In addition, a 
finance lender genera]]y may not service commercial 
rea] estate loans, except servicing loans that it has sold 
to institutional investors or institutional lenders. If an 
entity only purchases or brokers commercial real estate 
loans made by others, instead of making loans itself, it 
is not required to maintain a finance lender license 
because this license applies only to the making of 
loans. 

Probably the biggest advantage of a finance lender 
license over a rea] estate broker license is that there is 
no need to license individual employees. If the finance 
lender licensing requirement applied to every person 
engaged in licensable activities, some finance lenders 
would have a large number of employees who would 
have to be individua]]y licensed. 

A non-exempt seller of California real property 
regularly providing financing to its buyers probably 

would be required to obtain a finance lender license. 
There is no official authority (or exemption) pennitting 
a non-licensed lender to table fund a Joan made in the 
name of a holder of a finance lender license (or a real 
estate broker license). Licensed finance lenders are 
exempt from California usury restrictions. 

The application for a California finance lender 
license requires, among other items, financial state­
ments prepared in accordance with GAAP showing a 
net worth of at least $25,000, and a nonrefundable ap­
plication and investigation fee of $300. The Commis­
sioner then conducts an investigation of the applicant 
that may take several months. 

Upon the Commissioner's approval of the applica­
tion, the finance lender must maintain a $25,000 surety 
bond and a net worth of at least $25,000. A finance 
lender must file an annual report with the Commis­
sioner on or before March 15 of each year, and maintain 
books, accounts and records required by the Commis­
sioner for at least two years. In addition, a finance 
lender must pay an annual assessment based upon its 
pro rata share of the Commissioner's costs and 
expenses. Advertising by a licensed finance lender 
must be submitted to the Commissioner for examina­
tion and approval. Although a California office is not 
required to use a California finance lender license, a 
lender must obtain a separate finance lender license for 
each of its California offices. A finance lender license 
is not transferable or assignable. 

Possible civil penalties for failing to obtain a Cali­
fornia finance lender license include the California At­
torney General enjoining t~e lender from continuing 
any violation and granting other ancillary relief as ap­
propriate, including restitution, disgorgement or 
damages. In addition, any finance lender license can be 
suspended or revoked by the Commissioner. WiJJful 
violators of the finance lender law may be fined up to 
$2,500 for each violation. Crimina] penalties for will­
fully failing to obtain a California finance lender 
license include up to a $10,000 fine and one-year 
imprisonment. 

Real Estate Broker Ucense 
A California real estate broker license ·is issued by the 
California Department of Real Estate ("ORE") under 
the California Real Estate Law.-

Any person or entity who for compensation or in 
expectation of compensation solicits borrowers or 
lenders for or negotiates loans or coJlects payments or 
perfonns services for borrowers or lenders or note 
owners in connection with loans secured directly or 
collaterally by real property is required to obtain a Cal­
ifornia real estate broker license. A California real 
estate broker license is also required for selling or of­
fering to sell, buying or offering to buy, or exchanging 
of offering to exchange a promissory note secured 
directly or indirectly by California rea] estate. Conse­
quently, a California rea] estate broker license pennits 
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an out-of-state lender to negotiate and make loans 
secured by California real estate and engage in related 
real estate lending activities. 

The California real estate broker licensing require­
ment applies when a person or entity is acting as an 
agent for another person or entity.4 Consequently, a 
lender who is solely making loans or engaging in other 
real estate lending activities as a principal is not 
required to obtain a California real estate broker li­
cense,1 but such a lender would not necessarily be 
exempt from the California finance lender licensing 
requirement. 

Numerous persons, entities and transactions are 
statutorily exempt from the California real estate bro­
ker licensing requirement, including, among others: 

• banks, savings and loans, trust companies, indus­
trial loan companies, insurance companies, credit 
unions and their employees; 

• licensed California attorneys when rendering 
legal services to a client; 

• licensed California finance lenders acting under 
the authority of such license; 

• a general partner acting of behalf of a partner­
ship, or a corporate officer acting on behalf of a 
corporation; 

• authorized agents of savings institutions acting 
under the scope of such authority; 

• licensed securities brokers and dealers; 

• licensed California residential mortgage lenders 
acting under the authority of such licenses; and 

• a person who services ten or fewer real estate 
loans or who collects less than $40,000 in pay­
ments per calendar year. 

In addition, a person who is only a "finder" need not be 
licensed as a California real estate broker.' A "finder" 
is someone who has merely engaged in the act of 
introducing parties and has not engaged in any negotia­
tion or documentation to consummate the real estate 
transaction.7 There are numerous California cases on 
who is a "finder," because it appears that individuals 
who do not fall within any statutory exemption often 
attempt (usually unsuccessfully) to rely on this com­
mon law exemption. 

Even though there are mutual exemptions to hold­
ers of a finance lender license and a real estate broker 
license, many non-exempt out-of-state lenders obtain 
both licenses to cover all their activities in California. 
Because there is not a complete overlap in the activi­
ties permitted under a finance lender license and a real 
estate broker license, an out-of-state lender may need 
both licenses for its California activities. 

Although the "principal" exception from the real 
estate broker license will cover an out-of-state lender 
solely making loans for its own account, it is not an 
exemption from the finance lender licensing 
requirement. Moreover, if the lender is engaging in 

other real estate activities, such as servicing loans, bro­
kering loans or properties, or property management, a 
California real estate broker license would be required. 
Because the finance lender license does not extend to 
activities such as selling a loan (other than to certain 
institutional investors), servicing a loan or brokering a 
loan, only a real estate broker license would be avail­
able for those activities. Consequently, many holders 
of a finance lender license will be required to also 
obtain a real estate broker license to cover such Cali­
fornia activities. 

Significantly, all of a company's employees who 
are conducting licensable activities must be separately 
licensed by the ORE as either a real estate broker or a 
real estate salesperson.8 Unlike the finance lender 
license, the real estate broker license allows a lender to 
service loans, sell and broker loans, sell and manage 
real property, has a shorter application process, no an­
nual assessments, no bonding requirement, limited 
reporting requirements, and no net worth requirement. 
Consequently, many lenders determine that the real 
estate broker license is more advantageous than the 
finance lender license for many of its California real 
estate activities, provided that each of its employees 
doing licensable activities in California is licensed 
under the California Real Estate Law. 

Real estate loans made or arranged by a licensed 
California real estate broker are exempt from Califor­
nia usury restrictions. The licensing exemptions, ac­
cording to the California Attorney General, do not 
extend to subsidiaries or affiliates of an exempt b.ank or 
savings and loan association, and therefore probably 
also not any affiliate of any other exempt entities. 

To be licensed as a California real estate broker, a 
corporation must employ an individual who is an of­
ficer of the corporation and who holds a California real 
estate broker license.' In addition, before a corporation 
may be licensed, it must have qualified to do business 
in California. An individual (including a corporate of­
ficer) must have completed certain educational require­
ments and passed as written exam. The applicant must 
submit an application to the ORE and pay a fee. 

A licensed California real estate broker must main­
tain an office in California, and each additional branch 
office must be separately licensed. A real estate broker 
license is not transferable and must be renewed every 
four years. A broker is required to retain copies of 
certain documents for three years. There, however, is 
no net worth or bonding requirement. Certain continu­
ing educational requirements are also required to 
maintain a real estate broker license. 

The failure to comply with the real estate broker 
licensing requirement can result in criminal penalties 
of up to a six-month or one-year prison term and a fine 
of $1 0,000 ($50,000 for corporations), plus suspension 
or revocation of any real estate broker license. The 
ORE may also enjoin any violation and discipline 
brokers. In addition, certain contracts of someone who 
fails to be properly licensed as a real estate broker may 
be void. IO 
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Qualifying to do Business 
In addition to obtaining necessary California licenses, 
out-of-state lenders making loans secured by Califor­
nia real estate and engaging in related loan activities 
may need to qualify to do business in California. 

If a corporation "transacts intrastate business" in 
California it must qualify to do business in Califor­
nia,l1 unless its activities are exempt. "Transacting in­
trastate business" means "entering into repeated and 
successive transactions of its business in [California], 
other than interstate or foreign commerce. "12 

Various types of conduct and activities are excluded 
from the California qualification to do business 
requirement. These exemptions include: 

• maintaining, defending or settling a lawsuit or 
administrative proceeding or settling claims or 
disputes, 

• holding shareholders' or directors' meetings or 
carrying on other activities concerning the corpo­
ration's internal affairs, 

• maintaining bank accounts, 

• maintaining offices or agencies for the transfer, 
exchange and registration of its securities or 
depositaries for its securities, 

• effecting sales through independent contractors, 

• soliciting or procuring orders where such orders 
require acceptance outside of California before 
becoming binding contracts, 

• creating evidences of debt or mortgages, liens or 
security interests on real or personal property, 

• conducting an isolated transaction completed 
within a period of 180 days and not in the course 
of a number of repeated transactions of a similar 
nature, and . 

• the transacting of intrastate business in California 
by a subsidiary. 

Because of the uncertainty regarding out-of-state lend­
ers, California Corporations Code Section 191 (d) has 
additional exemptions from the qualification to do 
business requirement for certain activities of out-of­
state lending institutions. Out-of-state lending institu­
tions include, but are not limited to, out-of-state bank­
ing corporations, out-of-state corporations whose 
capital stock is a11 owned by one or more out-of-state 
banking corporations, out-of-state savings and loan as­
sociations, out-of-state insurance companies and out­
of-state corporations or associations whose charter 
documents authorize them to invest in loans secured 
by real and personal property. These exemptions 
provide that out-of-state lending institutions are not 
deemed to be transacting intrastate business in Califor­
nia solely by reason of engaging in any or all of the 
following activities: 

• the acquisition by purchase, by contract to pur­
chase, by making of advance commitments to 

purchase, or by assignment, of secured or unse­
cured loans or any interest therein, if carried on 
from outside California by the lender; 

• the making by an officer or employee of physical 
inspections and appraisals of real or personal 
property securing or proposed to secure any loan, 
if such person is not a resident of, and does not 
maintain a place of business for such purposes in 
California; 

• the ownership of any loans and the enforcement 
of any loans by trustee's sale, judicial process, 
deed in lieu of foreclosure or otherwise; 

• the modification, renewal, extension, transfer, or 
sale of loans, the acceptance of additional or 
substitute security therefor, the full or partial 
release of the security therefor, or the acceptance 
of substitute or additional obligors thereon, if car­
ried on from outside California by the lender; 

• the engaging by contract, and the perfonnance of 
any such engagement, of a corporation, firm or 
association qualified in California which is not a 
subsidiary or parent of the lender nor under com­
mon management with the lender, to make col­
lections and service loans, and the making on 
behalf of the lender of physical inspections and 
appraisals of real or personal property securing 
any loans or proposed to secure any loans; or 

• the acquisition of title to real or personal property 
covered by any mortgage, deed of trust or other 
security instrument by trustee's sale,judicial sale, 
foreclosure or deed in lieu thereof, or for the 
purpose of transferring title to any federal agency 
or instrumentality as the insurer or guarantor of 
any loan, and the retention of title to any real or 
personal property so acquired pending the orderly 
sale or other disposition thereof. 

Any out-of-state lending institution relying on the Cal­
ifornia Corporations Code Section 191 (d) exemptions 
must, among other things, file a statement with the Cal­
ifornia Secretary of State stating where any notice or 
process can be sent. The California Secretary of State 
will be deemed appointed as such lender's agent for 
service of process for any action arising out of its Cali­
fornia activities. 

Many activities of out-of-state lenders are statutorily 
exempt under California Corporations Code Section 
191 (d) from the qualification to do business 
requirement. Most importantly, however, is the ab­
sence from the list of lender qualification-to-do­
business exemptions of the initial making or funding 
of a loan, especially in light of the expreSi exclusion of 
many related lending activities, such as the ownership 
or purchase of loans and the exercise of remedies in 
connection with a loan. Consequently, a lender regu­
larly making loans secured by California real estate 
would be transacting intrastate business in California 
and would be required to qualify to do business in 
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California. The reason for the absence of making loans 
is that traditionally out-of-state lenders made loans in 
California through mortgage bankers, who typically 
made the loan with an advance commitment from the 
out-of-state lender to purchase the loan immediately. ItA 

Under the "repeated and successive transactions" 
standard, there should also be some de minimus level 
of California business activity pennitted without hav­
ing to qualify to do business in California. A 1960 Cal­
ifornia case held that the making of a single loan 
secured by California real estate from a lender's offices 
outside of California even though the negotiations oc­
curred in California was exempt from the qualification 
to do business requirement.II 

An out-of-state corporation required to qualify to 
do business in California must obtain a certificate of 
qualification from the California Secretary of State. A 
corporation must file with the California Secretary of 
State a statement and designation fonn, which desig­
nates an agent for service of process and consents to 
service of process in California, along with a good 
standing certificate from the corporation's state of 
fonnation. 14 The filing fee is $100. An out-of-state 
corporation must file a biannual statement of infonna­
tion with the California Secretary of State. 

An out-of-state corporation that has failed to qualify 
to do business is not pennitted to maintain in Califor­
nia courts any action or proceeding upon any intrastate 
business transacted in California prior to properly 
qualifying. In addition, the corporation is deemed to 
have accepted jurisdiction in California courts for any 
civil action in which it is named as a defendant. An 
out-of-state corporation is also subject to a penalty of 
$20 per day by the California Secretary of State for 
each day it willfully transacts the unauthorized intra­
state business. Criminal penalties for the failure to 
qualify to do business include a misdemeanor carrying 
a penalty of $500 to $1,000, and any person transact­
ing unauthorized intrastate business on behalf of 
corporation who knows the corporation is not autho­
rized to do so may be convicted of misdemeanor with 
a fine of $50 to $600. 

The California Corporations Code is clear that the 
exemptions do not pennit an out-of-state lender to 
maintain an office in California. If an out-of-state 
lender has not qualified to do business in California, 
then the lender must carefully consider its loan-related 
activities in California each time it prepares to make, 
purchase, service, exercise remedies, or otherwise 
engage in any activities related to California real estate 
loans. 

Conclusion • 
Both a California finance lender license and a Califor­
nia real estate broker license pennit an out-of-state 
lender to make California real estate loans. There are 
several exemptions from both the licensing require­
ments, including a holder of the other license, but the 

finance lender license and the real estate broker license 
do not cover identical activities beyond the making of 
real estate loans and do not have identical exemptions 
or requirements. Given that each of a finance lender 
license and a real estate broker license provides its 
holder certain advantages and disadvantages, out-of­
state lenders with significant California real estate 
lending activities are well advised to obtain both licen­
ses in California, unless they are exempt from both 
licensing requirements. For instance, the finance lender 
license is generally preferred for the origination of a 
large volume of real estate loans because there is no 
need to license individual employees, while a real 
estate broker license, which generally has lesser 
compliance requirements but requires each employee 
engaging in licensable activity to be licensed, is gener­
ally required for real estate loan activities such as loan 
servicing and loan purchases and sales. In addition, 
out-of-state lenders making California real estate loans 
will generally need to qualify to do business in Cali­
fornia, and out-of-state lenders engaged in other activi­
ties in connection with real estate loans may need to 
qualify to do business in California. Out-of-state lend­
ers who do not have a California finance lender license, 
a California real estate broker license and who have 
not qualified to do business in California, will need to 
carefully consider its California activities each time it 
makes a California real estate loan or engages in any 
activities related to a California real estate loan. 

I Cal. Fin. Code § 22000 et seq. 

J Cal. Fin. Code §§ 22600(a) & 22600.1(a). A sale to a 
REMIC in connection with a securitization of a loan would 
appear to be a permitted sale to an institutional investor. See 
Cal. Fin. Code § 22600(b)(6). 

I Cal. B&P Code § 10006 et seq. 

4 See, e.g., Stickel v. Harris, 196 Cal.App.3d 575, 582-83 
(1987); Robinson v. Murphy, 96 Cal.App.3d 763, 767 
(1979). 

a See Cal. B&P Code § 10131; Stickel v. Harris, 196 
Cal.App.3d 575, 582-83 (1987); Robinson v. Murphy, 96 
Cal.App.3d 763, 768-70 (1979); Williams v. Kinsey, 74 
Cal.App.2d 583, 592-93 (1946); Jolten v. Minster Graf & 
Co., 53 Cal.App.2d 516, 520 (1942); Layne v. Malmgren, 99 
Cal.App. 742, 745 (1929). 

• Tyrone v. Kelley, 9 Cal.3d 1,9-10 (1973); Lindenstadt 
v. Staff Builders, Inc., 55 Cal.App.4th 882, 893-94 (1997); 
Independent Cellular Telephone, Inc. v. Daniels & Associ­
ates, 863 F.Supp. 1109, 1115 (N.D. Cal. 1994); Preach v. 
Rainbow, 12 Cal.App.4th 1441, 1452 (1993); Montoya v. 
McLeod, 176 Cal.App.3d 57, 64 (1985); Rees v. Department 
of Real Estate, 76 Cal.App.3d 286,295-96 (1977); Zappas v. 
King Williams Press, Inc., 10 Cal.App.3d 768, 772 (1970); 
Spielberg v. Granz, 185 Cal.App.2d 283, 290-91 (1960); 
Pawlak v. Cox, 148 Cal.App.2d 294,297-98 (1957); 78 Op. 
Atty. Gen. 71 (1995). 

'7 Tyrone v. Kelley, 9 Cal.3d I, 9 (1973); Rees v. Depart­
ment of Real Estate, 76 Cal.App.3d 286, 295 ( 1977). 

I Cal. B&P Code § 10137; see Cal. B&P Code § 10158 
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(corporations); see also Preach v. Rainbow, 12 Cal. App. 4th 
1441, 1452 (1993); Montoya v. McLeod, 176 Cal.App.3d 
57, 63 (1985). 

• Cal. B&P Code § 10211; see Cal. B&P Code § 10158; 
10 Cal. Code Reg. § 2740. There-appears to be no authority 
for the licensing of limited partnerships or limited liability 
companies as a California real estate broker. 

10 See Estate of Baldwin, 34 Cal.App.3d 596, 604 (1973); 
Hahn v. Hauptman, 107 Cal.App. 739, 740 (1930); Shaffer v. 
Beinhorn, 190 Cal. 569, 574 (1923). 

11 Cal. Corp. Code § 2105(a). Similarly, out-of-state 
limited partnerships and limited liability companies transact­
ing intrastate business in California are required to qualify to 
do business in California. Cal. Corp. Code §§ 15692 (limited 
partnerships) & 17451(a) (limited liability companies). 

u Cal. Corp. Code § 191(a). 

UA 2 Marsh's Cal. Corp. Law § 26.02 [B] (4th ed. 2(01). 

11 Thorner v. Selective Cam Transmission Co., 180 
Cal.App.2d 89, 91-92 (1960); see also Kraemer v. Coward, 2 
Cal. App. 2d 506, 509-10 (1934) (acceptance and making of 
single California mortgage from loan outside of California 
does not require lender to qualify to do business in 
California). 

14 Cal. Corp. Code §§ 2105(a) & (b). Similarly, an out­
of-state limited partnership or limited liability company must 
register with the California Secretary of State. Cal. Corp. 
Code §§ 15692 (limited partnerships) & 17451 (limited li­
ability companies). 
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