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d. Subdivision improvement Agreements. Typically, a
subdivision will not have all the on- or off-site improve-
ments and other conditions attached to the tentative
tract map completed by the time a city approves the fi-
nal map. In these circumstances, the California Subdi-
vision Map Act'? and the city’s subdivision ordinance
empower the city to require, as a condition of final map
approval and recordation, the developer to secure the
timely and complete performance of these improve-
ments by entering into a subdivision improvement
agreement with the city.’® These subdivision improve-
ment instruments are generally secured by bonds, let-
ters of credit, or liens on the developer’s property. They
also typically provide that if the developer defaults by
failing to timely construct the required improvements,
the city itself may complete the improvements at the de-
veloper’s expense.!® The city could use such a default
as a basis for terminating the entitlements, adding in-
sult to injury—one with lasting consequences.

An approved, recorded final map thus affords no
protection against inaction, which, if extended
long enough, would leave the project’s viability

entirely at the city’s mercy.

e. ‘Reversion to Acreage’ of Final Subdivision Maps.
Contrary to a common misconception, a city retains the
power to invalidate a subdivision long after the final
map has been recorded. The agency approving the final
map may ‘‘erase’ the subdivision by reverting the prop-
erty to unsubdivided acreage where, among other
things, none of the required subdivision improvements
have been completed within the prescribed periods, or
no lots within the subdivision have been sold within five
years from the date the map was filed.> An approved,
recorded final map thus affords no protection against
inaction, which, if extended long enough, would leave
the project’s viability entirely at the city’s mercy.

17 CavL. Gov't. Copk § § 66410 et seq.

18 SeeCal. Gov't. Code §§ 66462, 66499-66499.10; see also,
e.g..Calabasas, Cal., Code §17.48.040; MariN, CaL, Cobe
§ 22.100.060.

19 Although one may wonder why a city would want to con-
struct improvements designed to serve a project that may no
longer be built, it is not inconceivable that as cities across the
state face falling revenues, budget shortfalls and other similar
challenges, a municipality would choose to exercise its rights
to have a defaulting developer underwrite infrastructure im-
provements for streets, parks, and the like for which it may
have no other source of funding. See, Alexandra Zavis, Even
wealthiest cities feel chill of recession; Beverly Hills, Santa
Monica and Newport Beach prepare to cut spending as their
revenues decline steeply, Los Angeles Times, February 17,
2009, at Bl (noting that substantial decreases in sales tax rev-
enue, and substantial decreases in property tax revenue in
connection with lower value reassessments, have caused the
Beverly Hills officials to project a $24 million drop in tax rev-
enues over the next 16 months, Santa Monica officials to
project a $10 million budget gap in the next year, and Newport
Beach officials to project a $3.5 million budget gap in the next
year).

20 CaL. Gov’t. Copk § 66499.15.

f. Permits From Other Agencies. Developments often
require regulatory reviewand permits from agencies in
addition to the lead agency approving the project. For
example, a project that could impact an endangered
species, such as the desert tortoise, may require a
“take” permit or habitat preservation under the federal
Endangered Species Act of 19732! or the California En-
dangered Species Act®?, and review and approval by the
U.S. Fish & Wildlife Service or the California Depart-
ment of Fish & Game (the CDFG). Likewise, a project
that could affect U.S. territorial waters, wetlands, and
riparian habitat, or state streambeds, may trigger a
need to secure a “Section 404” permit from the U.S.
Army Corps of Engineers under the federal Clean Wa-
ter Act®®, or a Streambed Alteration Agreement from
the CDFG under the Porter-Cologne Water Quality
Control Act?®, If such permits form conditions of ap-
proval, failing to secure such permits would both risk
the city’s termination of the entitlements and, until such
permits are obtained, preclude future development
which could impact these resources.?®

3. A Change in Lead Agency’s Local Laws. As discussed
above, a non-vested project leaves itself vulnerable to
impairment by future ordinances, code amendments, or
policies a city may enact that could prohibit the
project’s development. Also the locality later may re-
quire changes to the project, such as a reduction in den-
sity or a change in allowed uses. This impairment could
occur even before an entitlement expires, so long as the
developer has not taken sufficient steps to vest the en-
titlements. Such changes in a city’s local laws could
spring from a variety of sources, such as the election of
new council members or community reaction to local
development, and it could take many forms, including
building moratoria, zoning restrictions, and the like. Of
course, the greater the passage of time, the greater the
risk that such future impairments could occur.

IV. PRESERVING A PROJECT’S ENTITLEMENTS

A. Evaluate Development Goals. Avoiding or mitigating
these and other risks requires a concerted effort to pre-
serve a project’s entitlements, which should begin with
an evaluation of the stakeholders’ goals. This process
should include a determination of the property’s high-
est and best use in light of the realties of today and the
foreseeable future. Does the development team merely
want to hold on to what it has until market conditions
change, new buyers, financing or investors emerge,
loans are restructured, or some other contingency
occurs? Does it make sense to modify existing develop-
ment rights, or seek new ones, to build a different
project in line with what is now seen as the property’s
highest and best use?

Identifying project objectives will necessarily influ-
ence the course of action to take, which, in turn, in-
volves the following considerations:

2116 U.SC. §§ 1951-1544 (2009).

22 CaL.Fisn & GameCopr §8 2050 et seq.

23 33 U.S.C. §§ 1251 (2009) et seq.

247 CaL. Water Copk §§ 13000 et seq.

2516 U.S.C. §§ 1538-39 (2009); 33 U.S.C. §§ 1311(a), 1342
(2009); CaL. Fisu & Game Cope §§ 1602-3.

5-19-09

COPYRIGHT © 2009 BY THE BUREAU OF NATIONAL AFFAIRS, INC. REAL

ISSN 0092-6884



TRANSACTIONS

(Vol. 2, No. 10) 597

1. Entitiement Risk. Virtually every strategy to extend
or modify entitlements will involve some level of risk of
disapproval by the lead agency, or of having new, po-
tentially burdensome conditions of approval imposed.28
Nevertheless, in most, if not all, cases the benefit of pre-
serving the entitlements would substantially outweigh
the risk of disapproval. Simply put, what does the devel-
oper have to lose by asking the city for an extension or
other relief when doing nothing could assure the loss of
development rights? Also, in today's climate, cities
faced with their own economic challenges have shown
an increasing willingness to work with developers to
maintain the viability of their projects.*’

2. Time and Cost. As previously noted, the entitlement
process can be time-consuming and costly in California.
In many cases, however, extending or modifying previ-
ously obtained development rights should prove sub-
stantially more streamlined and cost-efficient than
seeking new entitlements for a new project. Indeed,
many cities provide a simpler, shorter process for ap-
provin% extensions than for applying for new entitle-
ments.*®

3. The Lead Agency's View. Having the lead agency’s
support for the project is vital to preserving its viability.
But why would a city or other lead agency want to pre-
serve a stalled project? Cities want certainty in out-
comes and a development team they can rely on, and a
project in trouble would undoubtedly give them pause
before deciding to give a developer the relief it seeks.
Developers often need to overcome significant hurdles,
such as local opposition, layers of administrative re-
view, or city council skepticism, in gaining approval of
their projects. Having to undergo this difficult, uncer-
- tain process again for the previously approved project
would normally be cause for concern, but these are not
normal times. Many cities in California face enormous
financial hardship as property tax, sales tax, tax incre-
ment, and other revenues fall, jobs disappear, and prop-
erty values drop.>® Development activity in many com-
munities has also diminished, causing much of the
shortfall in projected revenues. As a consequence, a city
could be as much a stakeholder in the project’s success

%6 The California legislature recently enacted SB 1185,
which provides an automatic one-year extension for approved
tentative tract maps that were in existence before July 15,
2008, and will expire before Jan. 1, 2011.

See Cal. Gov’t. Code §§ 66452.21(a), (b); see also J. Hen-
ningsen, “Back on Tract”, Los Angeles Daily Journal at 5 (Oct.
2, 2008). Thus, at least for this entitlement, relief has been af-
forded by providing a one-year reprieve, and eliminating the
element of risk for this extension. For many projects, however,
this reprieve may not suffice to extend the life of the project
because projects with tentative maps often have, and require,
other entitlements for which no automatic extensions have
been legislatively granted. For example, a high-density
condominium/retail mixed-use development could have not
only a tentative tract map, but also a conditional use permit,
variance, or other entitlements that modify a city’s height, den-
sity, use or other restrictions to allow the project to proceed in
the manner envisioned by the developer. For such a project,
the developer would still need to invoke the city’s discretion to
extend or modity all the entitlements except the tentative tract
map.

27 See the discussion in Section IV.A.3. infra.

28 See the discussion in Section IV,B.1., infra.

2% See note 19, supra.

as its owners, investors, and lenders, and could thus be
motivated to cooperate with the development team in
its efforts to extend or modify the project’s entitle-
ments.3? The developer’s challenge will lie in informing
the city about the project’s difficulties while simulta-
neously selling the project’s new vision, the need to
have more time or new terms to realize this vision, and
the developer’s ability to finish the project.

4, The Lender’s Role. The project’s lender or lenders
will also have a critical role in this process. A lender un-
derstandably wants to avoid a non-performing loan,
which could ultimately result in the lender acquiring
the property (through foreclosure, a deed in lieu of fore-
closure, or other means) and taking over the project.
Lenders, however, are not in the business of owning
and developing property, and typically do not have the
resources or expertise to manage, entitle, re-position,
lease, or build out a commercial project. Moreover, a
lender risks having to sell the asset at a large discount,
and could find it difficult to sell a half-built or incom-
plete project midstream. For these and other reasons
lenders and borrowers share an interest in maintaining
the value and viability of the asset. A lender thus would
normally have an institutional incentive to work with its
borrower, either before or during a loan workout, to
structure the means by which the borrower can com-
plete the project, including preserving or modifying de-
velopment rights and building the improvements.*! Any
strategy to salvage a stalled development needs to in-
clude an early, frank dialogue between the borrower
and its lender and a consensus on the course of action
to take to preserve the midstream project.

B. Strategies to Preserve a Project. Once the stake-
holders decide what project they want and what they
will need to complete it—whether it is time, flexibility,
concessions, or otherwise—they should pursue those
strategies that match their goals. These measures can
and should be undertaken in combination when neces-
sary or advisable to do so. They include:

3% No city presumably wants the eyesore and blighting ef-
fect of unfinished projects—such as those with grading done
and foundations poured and nothing else, or a few model
homes built on otherwise empty several hundred-lot tracts—
which increasingly dot urban and suburban landscapes across
the country. Although each city will vary in its willingness to
work with a proponent of a given project, and some communi-
ties may oppose a development regardless of the deleterious
effects of its unfinished state, these effects could serve the pro-
ponent’s cause in seeking the city’s support to extend the life
of the project.

31 That incentive, however, may dissipate where a mon-
etary default under the loan documents has occurred, the bor-
rower or the project no longer have sufficient liquidity, or the
lender has lost confidence that the borrower ultimately will
build the project or satisfy existing or restructured loan terms,
among other things. If these conditions arise and they lead to
a new developer taking over the project (because the lender
has acquired the asset and either sold it to a new developer or
retained a developer on a fee basis, or sold the note and the
new owner of the note acquires the asset), the new developer
would likely need the city’s consent to the assignment of de-
velopment rights. A successor developer stepping into the fray
presents its own challenges, and the new development team
should promptly commence a dialogue with the city to demon-
strate that the new ownership has the wherewithal and com-
mitment to complete the project.
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1, Performance Extensions or Modifications. Where a
developer wants to maintain the existing project and its
entitlements but simply needs more time, it should ap-
ply for an extension of all entitlements. An extension
usually is the most cost-effective, efficient means of
maintaining development rights. As indicated earlier,
many municipalities provide a simpler, more stream-
lined process for approving extensions than for seeking
new entitlements.3* For example, in many communities
the city engineer or director of public works has the au-
thority to extend subdivision improvement agreements,
avoiding the need to obtain city council approval.®3
Likewise, some cities empower their zoning administra-
tor to extend variances, avoiding the need to obtain
planning commission approval.** Although regulations
vary from city to city, a variety of other entitlement ex-
tensions®® may also be granted without involvement of
the planning commission or city council 3¢

The project proponent should bear in mind, however,
that when applying for an extension, cities often want
the proponent to demonstrate either that it has pro-
ceeded diligently toward completing the project, or that
it has good reason for not having done s0.3” The devel-
oper should thus be prepared to document and present
a compelling case based on business, financial, legal, or
other considerations justifying the request for the ex-
tension.

In some cases it may be advisable to combine a re-
quest for an extension with a request for modification
of conditions of approval. For instance, conditions at-
tached to a subdivision map may require the owner to
pay school impact fees or fund the creation and opera-
tion of an assessment district, or to acquire or pay for
the acquisition of off-site easements, all within fast-
approaching deadlines. Undertaking or paying for such
conditions, however, may no longer prove feasible in
view of a project’s changed design or economics, such
as reduced development density or lower sales revenue
projections. In these circumstances the applicant will
want to consider asking for an elimination or modifica-
tion of conditions that no longer make financial sense
to make the project economically viable.

2. Repositioning an Asset: Changing Entitlements. The
project proponent may want a different project, or may
want to make material changes to the approved project,
such as converting a condominium development to
apartments, or changing the use from high-density
multi-family to low-density retail. Such an altered

32 See the discussion in Section IV.A.2., supra.

33 See, e.g., Lake Forest, CaL., Cobe § 7.12,060, LANCASTER,
CaL., Cope § 16.32.060.

34 See, e.g., Los AncELEs, CaL., CopE § 12.27.Q.

35 Note that extensions of tentative maps cannot total more
than six additional years pursuant to Cai.. Gov't. Cope
§§ 66452.6(e); 66463.5(c).

% See, e.g., Alameda County, Cal, General Ordinance
Code § 16.08.120, (a tentative map, effective for three years,
may be extended by the planning director for a period not ex-
ceeding three years upon determining that circumstances un-
der which the map was approved have not changed to the ex-
tent that would warrant a change in the design or improve-
ment of the tentative map).

37 See the discussion in Section IILA., supra; see, e.g., 14
CaL. Cope Rec. § 13156 (the holder of a coastal development
permit must ‘‘commence development” and proceed “in a dili-
gent manner” during the period of the permit).

course may require new or additional entitlements. Pur-
suing new or different entitlements could have signifi-
cant consequences, however, such as an increase in the
time, expense and risk inherent in a full-blown entitle-
ment process. Depending on the desired changes to the
project, this process could also trigger a renewed re-
view under CEQA.3® Such environmental review has
the potential for prolonging the time needed for project
approval, and for raising the risk that the lead agency
will deny the application or that a project might be chal-
lenged in a CEQA lawsuit. In view of these uncertainties
it is imperative that the developer work closely and col-
laboratively with the city’s staff and council to increase
the chances of approval and of gaining the city as an
ally in case any local opposition to the new project
emerges.

Pursuing new or different entitlements could have
significant consequences, however, such as an
increase in the time, expense and risk inherent in

a full-blown entitlement process.

3. Vesting Development Rights. Stakeholders may want
an extended period and greater flexibility to enable
them to weigh development options or proceed with the
project only when market conditions improve. If so,
they may seek to vest development rights by negotiat-
ing a development agreement with the city or applying
for a vesting tentative map. State law authorizes a local
agency to enter into a development agreement with a
private party which allows that party to develop prop-
erty in accordance with local ordinances, policies, and
standards in effect when the agency approves the
agreement, regardless of any later enacted local regula-
tions that might otherwise require changes to the
project or prohibit its development in the contemplated
form.?® Obtaining a vesting tentative map accomplishes
substantially the same result.*° As a consequence, these

38 See the discussion in Section IV.B.5., infra.

39 Car. Gov't Copk § 65866. Note, however, that a develop-
ment agreement will not prevent a local agency from applying
new policies or standards which do not conflict with the poli-
cies and standards in effect when the local agency approves
the agreement. Id.

“0'The vesting tentative map allows the developer to pro-
ceed with development in substantial compliance with local
regulations in effect when the application for it is deemed com-
plete, regardless of later enacted regulations that would other-
wise require modifications or restrictions to the approved sub-
division. CaL. Gov't CopE § 66498.1(b). A development agree-
ment or vesting tentative map differs from common-law
vesting or vesting defined by various regulations in one crucial
way—rights under these creatures of state law vest at the time
they are approved or the their applications are deemed com-
plete, whereas traditional or regulatory vesting requires one to
construct improvements pursuant to a building permit or oth-
erwise incur substantial expense and effort to develop the
project. See Cal. Gov’t Code §§ 65866, 66498.1(b); Avco Com-
munity Developers v. South Coast Reg’l Comm’n, 17 Cal. 3d
785 (1976), 791, superseded by statute as stated in Santa Mar-
garita Area Residents Together v. San Luis Obispo County Bd.
of Supervisors, 84 Cal. App. 4th 221, 229 (2000). These state-
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entitlements leave their holder free—during the stated
term—to plan for and begin the development process in
the developer’s discretion without worrying about fu-
ture local actions that could impede this process.*!

This valuable benefit, however, often can come at a
considerable price if one does not use caution in deal-
ing with a city. Because a local agency has no obligation
to enter into a development agreement, cities frequently
extract costly concessions from developers as a condi-
tion for approving such an agreement. These conces-
sions can include payments to fund local police and fire
departments, construction of rail line stations or school-
related improvements, and other onerous obligations.
Generally, the conditions a local agency imposes upon
a project must bear a reasonable relationship to the im-
pacts the project may cause under state and federal
law.*? Because development agreements are adopted as
a result of negotiations between a city and a developer,
however, they are not subject to this ‘“nexus” test, leav-
ing cities free to impose conditions on development
agreements that they could not impose on other entitle-
ments.*® The project proponent should demonstrate
that it remains commitied to the development, that
these extraordinary, uncertain times suggest that all
parties—including the city—should have as much time
and flexibility as needed to plan and build when it
makes sense to do so, and that imposing new burden-
some conditions could undermine the financial viability
of the project. As discussed earlier, cities increasingly
seem willing to work with developers in need of relief,
and at least some may consider entering into a develop-
ment agreement where the proponent demonstrates its
ability and commitment to complete the project. As is
apparent, trust and candor between the proponent and
the city will form the essential foundation for this ar-
rangement.

If a development agreement becomes the chosen
path to preserving the project, the developer should ne-
gotiate terms that provide both the time and flexibility

created devices thus remove the uncertainties associated with
determining whether rights have vested under common law or
regulatory definitions—namely, discerning whether one has
done enough to achieve this elusive pinnacle—and enable the
holder of these entitlements to plan, finance, and construct the
contemplated improvements in a rational manner that is more
responsive to changing market and other conditions. As a con-
sequence, these valuable rights afford two distinct advantages
over traditional or regulatory forms of vesting: time and tim-
ing, a period of time in which the project remains free of any
future local regulatory burden, and the ability to commence
the development process when and if it makes business sense
to do so within this period. By contrast, traditional or regula-
tory vesting requires one to proceed down a development path
in a costly, potentially irreversible manner before the project
becomes free of such a regulatory risk.

*! See note 40, supra.

2 See Nollan v. California Coastal Comm’n, 483 U.S. 825
(1987), Dolan v. City of Tigard, 512 U.S. 374 (1994).

43 See Leroy Land Dev. Corp. v. Tahoe Reg’l Planning
Agency, 939 F.2d 696, 697 (9th Cir. 1991) (developer voluntar-
ily agreed to mitigation conditions in settlement agreement be-
tween regional agency and developer and, thus, even if the
conditions would constitute a taking if they had been imposed
unilaterally by the regional agency, they do not constitute a
taking where they are agreed to by the developer voluntarily,
in good faith, and for consideration); see also Nollan v. Cali-
fornia Coastal Comm’n, 483 U.S, 825 (1987), Dolan v. City of
Tigard, 512 U.S. 374 (1994).

needed to accomplish its business goals. State law gov-
erning these agreements places no limits on the term a
local agency can provide, and 30-year or longer terms
are not uncommon.** If the project proponent wants to
have development options, such as a range of develop-
ment densities or alternative uses, to enhance its agility
and meet changing market demands, it should work
with the city to craft terms reflecting these options. Ide-
ally, the development agreement should provide that
the project’s entitlements extend for the term of the de-
velopment agreement. The tentative tract map and cer-
tain permits, for example, may be extended for the life
of the corresponding development agreement.*>

4, Confirm a Right Has Vested. Quite possibly, a project
proponent may have already undertaken sufficient
steps to vest development rights. Activities such as
grading, demolition, obtaining building permits, con-
struction of at least some, if not all, of the improve-
ments, incurring substantial construction expenses, and
other actions could enable a developer to vest under
various regulations governing entitiements issued by
state and local agencies.*® While much of this activity
probably would not vest rights under the common law
vesting doctrine, some actions could fall within the
scope of governing regulatory requirements which, if
met, would avoid a lapse of entitlements. As a conse-
quence, partially built projects, such as a residential
subdivision with foundations poured, streets and side-
walks finished, and a few model homes built, or a
newly-converted medical office center with at least
some of the tenant improvements constructed, poten-
tially could rest on a vested rights footing.

The owner of such a midstream development should
carefully review the local code requirements for the en-
titlements and the conditions of approval to evaluate
whether a plausible case can be made that rights have
vested. If it can be, the developer should consider hav-
ing the local agency acknowledge in writing that rights
have vested, especially if such an acknowledgment will
aid in the cause of an anticipated sale of the property or
needed financing, loan restructuring, or new invest-
ment. Planning departments and other city agencies are
accustomed fo receiving these and similar requests, and
many cities will provide such written confirmations as a
matter of policy. Although these acknowledgements are
rarely binding on a municipality, they can provide a
project’s stakeholders useful guidance in proceeding
with the development process and in managing future
entitlement risks.*’

4 Daniel J. Curtin, Jr. & Robert E. Merritt, California Sub-
division Map Act and the Development Process § 7.26 (2d ed.
2008).

45)CAL. Gov't Cope § 66452.6; Daniel J. Curtin, Jr. & Cecily
T. Talbert, Curtin’s California Land Use and Planning Law
(Solano Press, 27th ed., 2007) 273.

46 See, e.g., 14 CaL. Cope Req. § 13156, CaL. Pus. Res. Cope
§ 30106 (undertaking “development,” such as ‘“grading, re-
moving . . . construction . . . demolition or alteration” of any
structure precludes the termination of a coastal development
permit); San Dieco, Cal., Cope §§ 126.0108 (issuance of a con-
struction permit for the entire project or a substantial portion
of the activity regulated by the development permit is evidence
that a development permit has been “utilized”).

47 See, City of Long Beach v. Mansell, 3 Cal. 3d 462, 499-
501 (1970) (the doctrine of equitable estoppel will not be ap-
plied against the government if to do so would effectively nul-
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5. CEQA Considerations. As previously noted, seeking
new or modified entitlements based on a new or mate-
rially changed project could prompt a renewed project
review under CEQA that might have significant conse-
quences. A lead agency must evaluate a project’s poten-
tial environmental impacts under this scheme if it will
exercise discretion in approving a project.*® A request
to extend, modify, or obtain new entitlements would in-
voke the agency’s discretion and would thus require a
review of the project’s impacts under CEQA. When the
lead agency has already certified an environmental im-
pact report (EIR) for the project, however, no subse-
quent EIR is required unless “substantial changes” are
proposed in the project, or will occur in the circum-
stances in which the project is undertaken, which will
require major revisions*® of the EIR because of new sig-
nificant environmental effects or a ‘‘substantial in-
crease” in the severity of previously identified signifi-
cant environmental effects,?” Thus, if the applicant pro-
poses “substantial” changes to the project or its
circumstances that could result in new or substantially

lify a strong rule of policy, adopted for the benefit of the pub-
lic; equitable estoppel may only be applied against the
government when justice and right require it).

48 CaL. Pus. Res. Copr: § 21065(c); 14 Car. Cooke Rra. § 15357.

9 If these changes, however, require only ‘“‘minor additions
or changes’’ to make the prior EIR adequately apply to the re-
vised project, the lead agency need only prepare a supplement
to this EIR, 14 CaL. Copk Rec. § 15163 (a).

50 Car. Pue. Res. Cope §21166; 14 CaL. Cope Rec.
§§ 15162(2) (1); (2).

increased significant impacts, it may face having to pre-
pare a new EIR and start the CEQA process all over
again, with its attendant time, costs and risks.

The developer’s challenge lies in proposing a revised
development that will not involve new or more severe
significant impacts to avoid the need for a new EIR. In
meeting this challenge the proponent should bear in
mind project elements that can cause such impacts,
such as an increase in development density, building
height, or building massing, or proposed uses (e.g., re-
tail, medical, office, or hotel) that tend to generate large
traffic volumes. It may be that in today’s economic cli-
mate, less development-intensive uses, value-driven de-
sign involving fewer amenities and improvements, and
other trends may reduce, not increase, a project’s envi-
ronmental impacts. A creative re-design of the project
that meets business goals and reflects an appropriate
degree of environmental sensitivity could go a long way
toward minimizing the risk of facing the time, costs,
and perils of a full-blown CEQA review of a new EIR.

V. CONCLUSION

Those involved in the development process confront
an array of challenges that could distract them from
maintaining a property’s value by addressing a core
source of its value. Development rights do not come
easily in this California, but they can be easily lost. A
modicum of planning, effort, and cost aimed at extend-
ing or modifying these rights could be one of the more
prudent investments to make at a time when sound in-
vestments are hard to find.
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