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Expiring REAs.9 To Extend Or Not 
To Extend 

Kathleen A. Furlong and Sheldon A. Halpern 

S hopping centers have been pail 
uI the hiln’ic of American society 
for decades. Many shopping cen- 

ters constructed in the 1950s, 1960s and 
1970s are subject to reciprocal easement 
agreements (I4EAs) witls terms of 30 to 
73 years. As the expiration slates of these 
REAs approach, the parties will need to 
determine whether extending the RE.A is 
preferable, and, if so, the length and other 
tcltns of the extension. 

Each situation will require the parties to 
weigh their options with the specific pro-
visions of the REA in mind. Rarely will 
the answer be simple. This article raises 
sonic of the key considerations to be ana-
lyzed and vatious approaches the parties 
may choose depending on the outcome of 
their iuialysis. 

Finua’ia1 Aimalvsis: Do the provisions in 
the REAL still make sense fr each parts’ 
froni a financial f)crsj)ective: 1  How are com-
mon area maintenance costs allocated to 
the parties? Would it be better to pay these 
expenses separately instead of continuing 
any cost sharuig approach provided ln 
tinder the RE.- and supplemental agree-
thefts? ilie anss%’els may differ for each 
Izilly. If the developer teases to provide 

.joint common area ttzuntcimaiicc services, 
an anchor may find it more costly and less 
efficient to sepanmtelv niluntaul its pamiel. 
Does it make sense fkr lie developer to 
(OlhlillIle anchor slusre CAM sIll)si(liCS that 
were negotiated veamsimgu? 

i-low are jeal Ploi)eily  taxes hatulkd? If 
the ;u icliors cuiietitiv ists’  taxes bases I on 
separate assessments, this will not change 
when the REA expires. I-Iowcvei-, if the 
SIIt’i 11)1 -s pas’ a si tate of taxes on all tutu-
111051 ateas, the REA expiration [ill-OWN  this 
arrangement into question. 

Is there a joint coinnasti area liability in. 
suraitce policy? If so, how does the auly’s 
share of the piet 1511115 t’ntnparc to the cost  

of obtaining an individual policy? Does it 
make sense for the developer to obtain it 
joint policy  it it is ito longer maintaining
the parcels of all atwfiors? 

Psi-king: Each patty must analyze the 
parking on the land it controls (by fee 
ownership or leasehold) when detcmsin-
itig whether to extend the RF.A. An anchor 
which leases only its building footprint may 
find itself ejiltout parking svheut the REA 
expires (unless the anchor’s lease (elm 
continues and the lease provides for park-
jog rights). Each party must also determine 
whether its site contains sufficient parking 
10 support the appropriate parking ratio. 
Typically, the parking ratio in the REA is 
higher than that required by local codes. 
Wien the REN expires, that higher park-
ing ratio becomes obsolete, so "poaching" 
can occur by an adjoining parcel with its-
sufficient parking to satisfy the needs of its 
cost-onsets. An adjoining parcel may even 
convert to a use with a heavier parking 
load tItan the fornier use - retueinlxr that 
REA use restrictions will have also expired. 
Fetaimig may he an option, but having a 
legal right can be coltl conilom’t if enforce-
nsetit causes a lift with local authorities or 
annoys customers. 

Perhaps the most challenging un -king 
isscte arises witeit multiple parcels rely nit 
one parking sirum’il it-c. A i)illlV not own-
ing the sill ict itt’e is likely to line a park-
ing sI iortlall tipoti REA expiration. If il te 
owner of the stritcutle grants an easenletti 
to use the suuctutc [bill extends alter il a 
RE\ cxi ales, tl it’ casement should ;ihlo-
catm’ responsibility fur parking structure 
ituaii htt’thance and related costs. II a park-
lug stria’tttl’e straddles Iwo parcels, schmitt 
happens to the split slructhtre upon RF.A 
expiration? \\’lio call park there? \Vhio is 
responsible for operating Wol \VIms is rc’-
si)cstisihlt’ for CmiiiCuiiiimuimmg and instimutig it? 
\%’hIai it’ one party tt>hItlCliIeS to O)Ct15tC a  

store, while the other parts’ does not? Must 
the structure be replaced foil owing damage 
by casualty:’ I low are condeinitation pro-
seeds allocated? What if one party wants 
to close or demolish the structure but the 
other does hot? 

Many REAS provide lot’ an overall shop-
ping center ratio instead of’ a parking ratio 
For each party’s site. If the developer built 
an expansion which relies oil parking locat-
ed on an anchor store’s site (or vice versa), 
the REA expiration ends this arrangctnent 
abruptly. The party with insufficient park-
ing will be in a precalious situation (per-
haps even in violation of ccxlc) if it loses 
the right to park on the other patties’ sites 
upon the expiration of the REA. 

Access and I Ttilitic,s: Earls parts should 
determine whether it ssill have direct access 
to a public street following the expiration 
of the REi. Suddenly finding one’s store 
landlocked due to poor drafting 30 years 
ago is it very uncomfortable position. Each 
pamiV miamst also itwestigale whether it mill 
have access to the utility htcilities required 
10 serve its parcel. If last, the party could 
bee significant expenses to relocate its utili-
ties. N-laity comprehensive REAs provide 
for pelsisitneutt access casements (a; least 
over significant imttcnuah ioadwmys) tiiml iet-
liiauteumt utility casements. II all Rl’.. does 
so, extending time RE-\ may halt be as criti-
cal. Iluswever, many of these iseuiiiahtc’nt 
casement f)lOVi5i(slls tail to deal with t tiic 
cost, uitailltelhalmcc and ilmsttrsuhee issues 
cl(’s(nlsc(I eatlicu. 

I rsu  ;iiul ()ja’tafio.i: l’iatlt [);WY sliIuuhtl 
ii ethic whether the explustttuut ,sf RE:\ use 
leslrictions will benefit or adversely impact 
its Property. Additionally. tI Ic anchors sis with 
()pelalillg(’ovct1at its slII)uklitlIal5c’ wheiltcr 
tIlt’ REA expiration will affect their operat-
itig covel manis ;ival uvlietlmer those covenants 

(Contintuid on Page 48) 

46 � SHOPPING CENItB BUSINESS � MARCH 2011 



Expiring REAs Continued from page 46. 

wouki be extended by virtue of au REi 
term extension. Operating coveiiuits by 
anchors (usually only given by department 
stores) typically expire earlier thiui the REA 
term. However, older REAs may piMde 
otherwise. Each party should also dcter-
mine it’ its service facilities are completely 
within its parcel bounthu’ies. Facilities like 
(flick turn-around areas, trash areas, storni 
drains, retention ponds, tire exit colTidols 
and canopies may have been built, at least 
partially, on another’s lan(l. Although this 
is not it concern while the REA term con-
tinues (if there are appropriate easements), 
when it ends, the other party could cut oil 
access to essential litcilitics. 

Other Considerations: There are vari-
ous other considerations that need to be 
taken into account wheii deteimiiniig 
whether to extend an expiring REA. For 
instance, restrictions on pcnmtted building 
areas, building height limitations, rights to 
approve construction plans and tights to 
approve signage that fails to comply with 
signage criteria will cease upon expiration. 
Also, a party may lose its pylon sign and 
other signage easements upon expiration. 

Options: After analyzing the issues 
discussed above, the piulies will need to 
decide whether to extend the REA or let 
it expire. If the parties allow the term to 
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expire, they might co-exist as neighboring 
Iandowiiers, continuing to act as if the REA 
remained in force, but this could be it law-
suit waiting to happen. 

If the parties desire to extend the REA, 
they must agree as to the length of the ex-
tension. They might decide to extend the 
REA for a new Lei -ill of several (lecades or 
agree to a short extension, perhaps while 
negotiating a longer extension. The parties 
could extend the REA and simultaneously 
revise or eliminate outdated or unsatislac-
tory provisions. They could agree to eXteIl(l 
the term with a bare-hones document that 
deals wiili only the essential items needed 
to operate an integrate(l shioppitig center, 
such as jxiikiug uid access easements at 
joint iiiaii)tcnuice provisions (with or with-
out subsidy from the (leveloper). A short 
extension ma’ merely postpone much of 
the analysis, whereas a longer xtensioii 
forces the parties to think dirougli issues 
more careluhly. 

External lactors: There may be thud-
party requirements that force a party to 
address the extension issue. For exam-
pie, lenders may have certain niiiiinium 
requirements as to an REA term before 
they are willing to refinance. Additionally, 
it grant of entitlements by a governmental 
authority may require an RF.A, with little  

or no guidance as to Ilie length of such 
requirement. 

The consolidation of’ both developers 
and allellor parties may also allert the 
approach to (healing with an extension. 
There is a greater chatice that the issues 
surrounding REA extensions will be ne-
gotiated as pail of deal packages nivohing 
other mutual l)r(kie(’ts rather thani as stand-
alone deals. 

Many of the potential problems raised 
in this article might he solved by thoughtful 
(lrahing of the initial REA. For example, 
cost and operational issues as to pernnuient 
easements could be addressed up front. 
However, many REA parties are (a) Un-
comfortable looking into their crystal ball 
that fin into the future uid (b) reluctult 
to divert time, energy uul legal costs to 
an issue likely to afflct only their succes-
s(ns. SCU 
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