


“When ventures are formed, ground lease interests are acquived and loans
are arranged, an owner must be mindful of the circumstances in which

a change in control can trigger a defaull, a consent requivement or the

acceleration of debt.”

No matter who provides the technology
lor the war room, the owner must use
experienced professionals o download
data. When the task is lell to mexperi-
enced persons who are not familiar with
the owner's documents, the deficiencies
cause extensive delavs m the review pro-
cess. Here are a few examples of deficien-
cies that we regularly encounter:

o Outdated and mcomplete e
policies and title commitments (often
issued to someone other than the owner
or an alliliate) are posted. Underlying
title documents are missing. The “ex-
ception documents”™ do not mateh the
list of exceplions (o coverage specilied
in the title policy or the commitment.

e Survevs, which are often muluple-
page documents, are generally incom-
plete. Documents  appearing  to be
surveys, such as plats or site plans, are
posted as survevs because the person
posting the surveys did not appreciate
the diflerence.

o Leases and loan documents are
olten incomplete — not because the
complete documents are unavailable
but because the person assembling
the  documents did not know  how
o determine i the documents were

(‘t)mplvu‘.

o Physical and environmental re-
ports are often outdated or. n the case
ol companies that have grown by way of
mergers and entily acquisitions, missing
altogether. The buver will almost cer-
tainly imsist on obtaining reliable reports
—whether i the form ol new reports or
updlates to existing reports. The owner
should anticipate this concern and ar-
range lor new reports, updated reports
and reliance letters.

o Third partes. such as department
stores, must provide estoppel certifi-
cates or other assurances that the buy-

er's understanding ol documents and
key transaction terms will be confirmed.
The owner must be prepared to deliver
“clean” estoppels.

In sum, the owner must develop the
war room carly in the process, and the
owner must take care 1o post documents
accurately. It must also ascertam that it can
mike available evervihing that a buver or
nvestor expects Lo review.,

STATUTORY, TAX AND REGULATORY
HuURDLES.

There are a myriad ol state and federal
Lwws that come into play upon the transler
ol a single asset or multiple assets by the
owner. The securities, anlitrust and tax
laws provide the best examples. Labor
and cmploviment statutes may be implh-
cated. For example, there are state and

federal laws relating to the termimation ol

cmplovees. such as the federal law known
as the Worker Adjustment and Retraining
Notilicaton Act (the WARN Ac). II'a
property owner provides its tenants with
utility services, the asset transler or change
in control ol the property owner may re-
quire the issuance ol new utlity licenses.
These legal requirements mav not be on
the radar sereen ol vour corporate coun-
sel il this counsel 1s not Funiliar with vour
real estate activities,

THERE Is No FINANCING
AVAILABLE — OR 18 THis A Faurty
ASSUMPTION?

Late last vear. one ol our chents wdenti-
lied a large property owner that was on the

ropes. The owner was willing 1o sell isell

in i company transaction or substantially
all ol'its [):'ﬂ;)t‘l'!it‘s 1 an assel ansaction,
The collapsing debt and equity markets
presented an opportumty. Instead ol re-
paving the existing debt and incurring sub-
stantial prepaviment penalties i domg so.
assel prices had Tallen o a pomt where 1t

niade sense (o assume the existing debt on

one or more assets. While new sources ol

financing had dried up, the existing inanc-
g would do just line, and the path was
cleared to a viable deal.

It Is ALL ABOUT ANTICIPATION.

Remember that the process ol selling
significant assets represents an extraordi-
nary event. As a result, there 1s no dress
rehearsal, and the entire process boils
down to geting it right the first ome. If
the value ol real estate is a lunction of lo-
cation, then the process of selling 1s about
execution.

Whether developing a deal structure,
luring an investment banker, engaging
counsel. building the war room, or estab-
lishing points ol contact, the clforts boil
down (o running the best possible process.
I the owner has a clear vision ol its goals
anel can anticipate the 1ssues that are likely
to stand i the way ol its goals, then the
owner will be suceesstul. The later the
buver discovers a due diligence problem
or any deal mpediment. the greater the
problem it will pose lor the owner. The
impediment may become a means lor ex-
acling a ])I'i(‘c concession [rom the owner
or it may become an insurmountable
problem at a tme when othier mterested
parties have disappeared.

An owner cannol think ol every pos-
sible concern that its prospective buvers
may have, or every possible issue that nuay
arise, but the tme that an owner spends
anticipating those concerns and issues will
90 a long way toward ensuring a successiul

deal. SCB
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