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Policymakers are turning their attention increasingly tothestill-mor:jbund . 
commercial mortgage-backed securities,market,buUney have,yet.to resolve 
the fundamental question of whether and how to amend rules governJng the 
basic financing vehicle of real estate �m�o�r�t�g�a�g�e�~�n�v�e�s�~�e�n�t� �c�o�n�d�~�i�t�s�.� Page 752 
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ANALYSIS: Springing Recourse, Other Carve-Outs, and Risks of Uability 
I. Bruce Speiser, a partner at Pircher, Nichols & Meeks, writes that spririging 
recourse and other carve-outs can have surprising legal ramificationsfOrbor­
rowers and lenders who are not informed about how they can be interpreted 
in the courts. Page 76!j 

CoStar CEO Florance Says Office Market Recovery Several Years Away 
CoStar Group Inc. chief executive says the primary driver of the softening of­
fice market is weak demand f9r space resulting from increasing national un­
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CRE Sector Pins Hopes for Recovery on Fed Implementation of TALF 
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slumping market, Jl1ey voice qualified optimism about 'prospects for federal 
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which are launching this s,:,mmer. Page 754 

SECOND .QUARTER'2009:DeSpH:e Stabilization, Real Estate Undef:Pi'essure 
Sam Chandan; president· of. Real Estate Econometrics, notes positive eco­
nomic and finanCial developnleIit in the second �q�u�a�r�t�~�r�;�b�u�t�\�(�f�i�U�n�s� aboufpiob­
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ECONOMIC TRENDS 

�~�N�S�m�U�C�T�I�O�N�:� A report by the 
· Associated GeneraL,Contractors 
· of America says shuts, permits, 
· anq spending for multi-family 
housing will likely not improve 
until2011, despite efforts to '. 
stimulate construction through 
the American Recovery and 
Reinvestment Act. Page 778 

RETAIL SALES: Chain store sales 
show a modest uptick, rising 0.5 
percent, but that represents; 
what an industry expert calls 
"necessity �p�u�r�c�h�a�S�e�s�,�'�~� while '. 
sales overall remain below their 
year-ago level. An International 

· Council of Shopping C¢nters" 
report says departmei.ltstores, 
apparel-specialty, wholesale, and 
office supply stor-es posted more 
modest gains .. �P�~�e�1�6�2� 
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SECU RITI ES 

DERWAmfES: 'In'a move,itkaid; 
will help regulate �o�v�e�r�~�t�h�e�:�~� 
counter derivatives, the �S�~�c�u�r�i�­
ties and ExchangeCQmm1ssion. 
approves conditional' exemptions 
that will allow ICE Clear Europe 
Ltd. and Eurex Clearing AG to 
operate as centraltou,rttetparties 
for clearing credit defaidt .. 
swaps. Page 755' 
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Signu,p for.a free.triaL of the Web 
version of this report at:http:// 
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. Springingr~cour$e,a,l'ld;ot!ter"catv.~-pl,l"t$. are now ordlJilary featur~.~,of securltiiec;l·mo.~t:-;: 
~~g~§:;l;)l~t~t~impo'ttant.Jo'<~no~f1o\(ih~>" can be applied. In this article, the authorldoks ' 
at: how vatious'oourts have interpreted such rules':. He,cautiorn? thafI>9'rtowetsan4'guaraft­
th;s m~t.cat~fuilY .e~cd«ate:'dny,acno~iJhey c~uld take: thatiniiht ;trigger spti~ging re-
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Spd~ging R.ecoul'$e:~and:Qth(!rNon~Recourse;Carve-Outs .andRisks of Liability 
"_, I;:.~~·.; ,:'" ",.' .. ;;:",:~ ...... ;;'~.:.. ..:;,i:.: . ,,-:,P'?':I" ," .. ~ ," .: . ;", ,:','" . '. '. " '.:.' 
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By tBRUGE SPElSE~ '.' 

Y· .. ·~=;:~~~!:~~::~o~~~~~~:~ t~~~~~~r~~~r~~ , . ties, bas 1:>ecome,.,coIIUP-OJ;l.,1p· recent years,. ~~pe­
ciallyWith fespec( to,s~C,llntiZ~d.loaI1!':T)nder sijririgmg 
recourse.ca{Ve-outs, the borrower {aI1d. guarantor) pe­
comes.liabie for the putstanding indebtedriess,~ponthe 
occurrence of a "iriggering event:' ., ... . .. 

.,Almdst uclversaiiy,.the triggering.everits for'~tUll r~o 
course liability" include the borrower's (or.guarantol'is) 
filing of a v()lunt¥Y b~pt~peti!10n, the c098ent, to, 
or ,collw";ibD._:With; the M.nI:f of an iI)volunt¥Y' ban.k~ 
rup.tcy cas~, th~ unaLJth()rF:e,d~ransferof tlte.re~prdp~ 
erty,. security, an. unautb,o!¥ed ~nculIlbrance·. upon. the 
real property security,aQd th~ .failUre. toinateJjflllY come 
ply with:'spechil.puw;ose ~ntitY'? cqyenants.Other,non­
recourse carve~outs typically render th~ borrower (an<;l 
gua~antor) liable, for,.4~tnagt!~J4at aresustaineq.Ry the. 
lender as a result of deJ,tain bo.rrowerconduct{such as 
environmentillliabiliti~j' traQsfer of fundS 'from the bor-
rower, waste, and fraud).. ..'. "'. 

Borrowets and guanili.t~rS must be~utious;to e~ure 
that any'iactibrt they may take;·suchas.a ban,krUptcy fil­
ing, is worth the risk of incurring recourSe liability: Un­
der,a. ,"springingrecou~e" ,~e-(),ut or ,the,t~J11ls of a 
non~~ecQLJrse carye~out,.Ac<:Qr4iggly, ~unde~tanding 
of ,these lqantfl~ IIl~~tb~ f.llJlyappreqiated and ir-tel-
ligE;lntly ~vfl,lq,a.ted be~.()re-d~gsi<;>Qs are,;rnade witll·,re~ 
specttoany.condll<;tthat may constjtute, a loan default. 

ThiS artiCiebriefly diScttsses·judicial decisions relat~ 
ing -: to borrower/guarantor liability ·'Wider. springing 
recourse/rton-recourse dirVe:-outs:The'citse'discuSsioris 
highlight that courts have been enforcing these prdVi'-
siQns,as ,dfaft~(i.· .':.'.. ..' ...... ' 

;,. ! 

·iI. Bruce SpeiSer is a'pditnet'dt Pitcher,' !. 

NiChols &. MeeRs;; a.iteql esiatelilw jirm with 
offices in ,Los Angeles dnd Chica.go:' ;, ,. 
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" . . f(.. Bankruptcy FiI"igS~Inll1 DebtACquisitibii LLG v; 
$iX Wntl:tres; Ltd., 2009 U.S;·DistLEXIS' 11851 (S.D; 
Ohio 2009), the lender fIled an action'against the bor­
rower and the guarantors and -sought theappoihtmeiit 
ofareceiver to fake possession, of the real estate collat­
eral. The. borrower then fIled· bankruptcy. The lender 
secured relief from the automatic stay and the' litigation 
proceeded. against aQ.' parties, during· which time. the 
bankruptcy filing. was 'diSmiSsed. The lender cQntended 

. that:the· guarantors.w,ere peFsonallyllable . under; the 
loan :becausethe;,bankruptcy',fIlingqualified as a 
'~springing, recourse event" under the gu~anty.'The 
guarantors argued; among other things; that in light of 
theo bankruptcy.' dismiSsal, there was' 'no triggering 
event. The ·trial court determined,.qn summaryjudg" 
ment,-that the bankruptcy filing by the borrower consti~ 
tuted a triggering event "for'. guarantor liability­
notwithstanding that the bankruptcy case was (iis­
lliissed(whiCh . the COLJrt characterized . as being 
"irrelevant") •.. ' '. ." .' . '_ .. ' . . 

. ,InFe~¢raZ. D~posit Insurance . Co~oratiol'J-' v. ~rince 
George Corp.oratiOu,,"58,F.3d 1041, (4th Crr.1995),. the 
PQlTqwe'r delayed f~r~closure for a.numperof years~f­
ter.defaultinguriderJts noil~recourSe loan~ Prior to'ihat 
tllrie, the qorrower hild attemp~ed 9-~gotiatioi1swjth the 
lender; unsuccessfully,sqtight, ~o obtam, an irijunGtio.q., 
an4 ijled,numerous mOQ.9~an' aimed at avoidlrig .the 
lpss of~t~p~Qperty .. FiitallY, one of the borro~er's gen­
eral.p¥fners fUedan fuvoluntary bankruptcY petitton 
againstthe borro~eronlya few pays pOor to. the sch~d­
ule,dfor.eclQsilre sale. The C.ourt firSt made a factual'de­
terrnmation" that the,. b~ptty filiIlJ! deJayed. th~ 
lel~4~rfroni forec.los~g()n tljeb'orrower$ prope"rty,:~d 
theIi considered "this delay to be a "triggering event" 
underthe-covenantprecluding HMyact" by tM·guaran­
tor.· that ·impaired.the ·lender's recourse right· Acc()rd­
ingly,.the court allowed a deficiency judgment against 
the guarantor. -.. . 

In New' Yo.rk, a jurisdiction whose. substarttivelaw 
. appliestoDiany loans, '.-a borrower filed a voluntary 

bankruptcy case in 'the face of the lenders foreclosure 
proceedings, and that case was not dismissed Within the 
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time period permitted by the loan agreement. The 
lender sought to hold the guarantor·· U~ble under· the, 
"springing recourse" provision inthe'lWaranty .. The 
guarantor argued in state court that. the ipso [qctO' 
clause in the Bankruptcy Ccide, 11 U.S.C. §'365(e), 
which renders unenforceable certain default provisions 
in an executory contract resulting from a bankruptcy 
filing, barred recourse against the guarantor. Th¢:state .. 
court rejected the argument, holding that the Bank- .: 
ruptcy Code did not inure to the guarantor's benefit in 
the state court action. First Nationwide Bank v. 
Brookhaven Realty AssocidtEis;'223 AD.2d6l'8 (N.Y. 
App,Div.1996). 

B. Additional LienslBolTOwings. In Heller Financial, 
Inc. v. Lee, 2002 U.S. Dist. LEXIS 15183 (N.D. IiI 20(2), ' ,. 
a federal district court in Illino~'decided that the'~trig­
gering event" for guarantor liability was the placement 
of additional liens on the secured property without the 
lender'S consent. Accordingly, the failure to cure other 
liens (such as those associated with construcgon 
projects,atJ.9:'eveil When: th~~arantop ~nQtdirectly in­
volved in the management of the borrower or the prop­
erty) could result in guarantor Uability. In Lee, the court 
specifically rejected ·the . defense that tl1El;,guarantors 
were unaware. of. the additional liens, finding that the 
guarantors agreed.to the language in the gua,.ranty,and 
that ignorance was irr{!levant. 

In LaSalle Bank NAv. Mobile Hotel Properties, LLC, 
367 F. Supp. 2d 1022 (E.D; La.~iOQ4), the guarantor 
made multiple loans to the borrower~These advances 
violated loan covenants restricting: additional debt. Ad­
ditionally,' the borrower modified its articles oforgani" 
zation expanding its stated purpose. The· court deter­
mined that each one of the violations of the Joan cov­
enants triggered full recourse liability, and hence 
deficiency liability for theguarantor~notwithstanding 
that the guarantor's intentions were to assist the bor­
rower in protecting the lender's collateral and thatthe 
borrower did not engagein,any business other than the 
ownership and operation. of the property. . 

C. Misappropriation of Funds. In Heller E:inancial, Inc. 
v. Whitemark at Fox Glen, Ltd., 2004 U.S. Dist. LEXIS 
18974 (N.D. liL 2004), the issue before the ,court was 
whether the transfer of funds from the"borrower to its 
affiliates was a properlY' authorized 'distribution of 
project revenues. If it was no~, the ~er of those 
funds constituted misappropriation under Illinois law. 
The court found.no,evidence showing thattl'le tranSfer 
was made to pay for project costs as defined by the loan 
agreement. Moreover, the borrower did not adequately 
exp~a,.in why a legitimat~ proje~ cost .ap~ed in its 
ledger as an accoun~ receivable. Accordingly, the court 
determined that the. borrower inisappropriated 'funds 
that should have been. repaid to the lender under the 
loan, and granted p~rJ:lafsunuhary judgment.in lender's 
favor. The inisappropriationcteated r~1m!e liability. 

" J .. . : . ': . '::. . ' 

'D. Violation' of Separateness' Covenants." In Blue . Hills 
Office 'Park LLC v J~P. Morgan,:Chase Bank,477 
F.Supp. 2d 366 (D. Mass. 2007); the court determined 
that a payment to a neighboring property owner, . in 
settlellumt of litigationover,a·parking structure permit, 
triggered recourse obligations under· the ,loan agre~­
ment and carve-out guarantybecaus~ the -borrower; m 
addition to transferring the futlds,·faile<J to maintain its 
status as a special purpose entity, and did not retain an 

TRANSACTIONS 

-in~~pendent director as required by the lo,;:m~gx.e~~ 
'. , ~~?t~p1~ guar~to~ 'argued. that . ~ey ~9o~ld only be 
, lia.ble for: th~\,:dam~g~s" caU!ied', by theVlol~tions'p,eing 
asserted by . t,l).e lender., Tl1e . courLheld; however,that 
the gUarantors were'liiible for'the'fullamount 'o{the 
debt because the guaranty expressly provided for such 
a measure of damages. Again, the court followed the 
spe~ific proviSions of the documents . 

• ~!: ~h:::-' 

Eo Misrepresentation. In Diamond Point Plaza Limited 
Partnership v. Wells Fargo Bank, N. A, 929 A2d 932 
(Ct; App;Md. 2006)\ thegiiarantees limited recourSe li­
api)ityt9. events of .fraud,. mis(~pre!>entation, misappro-

, priation of rent, and the failure to inaintain the borrow~ 
er's,status as 'aspeci~,purpose entity; The lender as~ 
s~rted personal liability under all such carve-outs. The 

. fraud claim concerned theplaniied 'departUre' of a ma­
jor tenant and the content of certain. certificates issued 
in connection with the loan stating, in effect, -that the 
borrower lacked knowledge of any tenant's intention or 
Il0tice to yacat~ t\le premises and/or c~al!e ,tgep~yment 
'rent thereon. The state appellate court affit'nled·certain 
judgments obtained by a lender against the borrower 
and guarantors,including one for the total loan debt, 
plus pre-judgment interest (less a' credit for· ,any 'pro­
ceeds that migb,t be r~overed in any foreclosure sale of 
the real property security). . 

.. Condusion and Considerations. Stat~· and feder~ 
coarts h~ve been willing to date to enforce springing re­
cQursecovenants as they are dtafted.:..-irrespective of 
the intentions of the borrower and . giiarantor.' Conse­
quently, borrowers and 'guarantors, in evaluating op­
tions, especially with respect to a course of action that 
may result· in recourse liability, should: 

..• 'Re~ewallioan- i~struments and guarantees to de­
termine whether any triggering . events . eXist, ·or 'are 
likely to occilr-even without their knowledge or con~ 
sent.· In this regard, fhebotrower and guarantor must 
appreciate (and presumably seek to 'comply with) the 
special purpose entity cdvenants' iIi the loan documents 
and guaranty, including separateness provisions, and 
the manner irrwhich acash~strappedb6rrower may C)b~ 
tain an infusion of funds Withouft!iggenngthe "addi~ 
tional indebtedness" restrictions; , .. 

• Evaluate the scope ,of potential recourse liability.' 

. • Review~v~able, potential defenses if a, triggering 
event may be likely. . .. 

• Understand that lenders are not· alvVayscoopera~ 
tive, and even if a lender is receptive to negotiations re­
garding a "work~out"or loan modification ot extension, 
matters ultiniately may ;be· 'beyond resolution. More­
over;' evasive or delaying conduct- that impairs, im" 
pedes, or interferes with alender's resort to its collat­
eral may give the ler;tder incentive to proceed with all 

, available remedies, including the purstJit ,of recQurse li­
a1?ilio/. 

• Stay apprised of the compliance with the loan cov­
enants, so that any "triggering event" may be avoided. 
, Because lenders have considerable leverage,over bor­
rowers and guarantof:S facing cash flow issues or immi­
nent loan maturity, compliance ,with, the foregoing 
items should be helpful in determining the course of 
conduct that should be pursued. 
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TRANsACTIONS 

Condemnation' 

Texas SupremeCouri: Billboard Ad. Revenue: , 
Inappropriate for Valuation in Takings Cases 

Y
· ·r. 'he Te~as Supreme Court gra~ted !l new trial to the 

state in a condemnation action, June 26, ruling that 
testimony from the state's expert witness ~hould 

not have been struckby the mal courtJorexcludmg ad­
vertising revenue generated byan~m-site billboard in 
valuing thecondetnned property (Texas v. Central Ex­
pressway Sign Assopiates. Te?,~, ~0.08-0061,6/26/09), 

At a'pretrial hearing, thetnaIJudgegranted amotlOn 
by the .easement hold.er ·of. the . condemned proper:tY, 
Central Expressway Sign Associates (CESA), to stnke 
the state'se1ffiert testimony on valuation of the ease­
ment. The trial judge said .the expert's valuation testi­
mony' . was unreliable because his income approach 
method valuation did not include revenue generated by 
Viacom Outdoor Inc., which leased the easement and 
owned and operated the billboard structu!,e on the 
property.· .' . . . '. 

After a losing appeal at the intermediate court level, 
the state succeeded in convincing the state supreme 
court that the decision to exclude the expert testimony 
was reversible error deserving of a new trial. .Judge 
Harriet O'Neill's opinion for the court held that adver­
tising revenue from the billboard was analogous to rev­
enue generated by a business in a .leas.ed space, which 
would not be admissible for valuation of a condemned 
property. O'Neill ordered the trial court to exclude valu­
ation evidence based on advertising revenue on remand 
for the new trial. 

Valuations Varied Wildly. The state condemned the 
property on whil::h CESA.heldan e~ement to operate 
an advertising billboard m order to tmprove a nearby 
highway interchange. CESA was leasing its easement to 
Viacom for the greater of $11,000 per year or 25 percent 
of revenue generated by Viacom's billboard, with the 
base rate rising in later years... . 

Viacom's billboard generated $168,000 per year in 
revenue at the time of the condemnation. After a court­
appointed special commissioner valued the property at 
just over $2 million, the state objected and demanded a 
jury trail for valuation. 

As evidence on the question of valuation, the state of­
fered the testimony of its expert, Grant Wall, who used 
an income approach method to value the property at 
$360 000. Wall did not take into account the advertising 
reve~ue colleCted by Viacomin his valuation because 
Viacom was paying a market rent to lease the easement 
from'CESA . 

At a pretrial hearing Wall's testimony was excluded 
for not taking into account Viacom's advertising rev­
enue as part of the value of the property. As a result of 
Wall's testimony being struck, the only two estimates 
for valuation at trialcanie ·from testimony by CESA's 
principals. They each estimated the property's value at 
$2.5 million. The jury decided that the fair ~arket val~e 
of the property was $1.85 million, to which the tnal 
court entered a judgment in that amount, and was latter 
affirmed by the appeals court. . 

States.Split on Billboard Revenue. According to the 
court the income approach to valuation of real property 
is appropriate to use when comparable sales figures are 
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not available, and when the property would be . priced 
according to the rental income it generates. In addition,' 
under state law,' income from a business operating on 
the property is only appropriate to be used in an income 
approach valuation when the. taking. causes' mateFiaI 
and substantial interference with access to .the . prpp,: 
erty, or when only a portion of the property is taken and 
lost profits are used to demonstrate the effect on the,re~ 
mailing land value.. . 

The court noted several instances of past state prece­
dent where businessincornewas ruled inappropriate; to 
consider in .acondemnation award even when there 
was evidence that thei)usineSs's location :was crucial to. 
success. However, the court aCknowledgedtbat other 
st;ltes have come to varying conclusions ijS,to whether 
income from a .billboardshouldbe taken into account 
for real property valuation. . 

States such as Florida~ Michigan, New Hampshire, 
and Virginia have held in the' past tliat bijlb()tlrdadver­
tising revenue can be used to value real property. On 
the opposite side, COhnecticut,' Louisiana,. Ohio,' WE;"' 
consin, and Pennsylvania cases were all cited by the 
court with past precedent not allowing such evidence. 
According to O'Neill, these states rejected billboard rev­
enue evidence as "too speculative to use as an estimate 
of the fair market value of land." The Wisconsin Su­
preme Court noted that a billboard is a "comprehensive 
advertising enterprise" that "actively markets the avail­
ability of its billboards, employs an artist to create the 
advertising copy for its clients, and creates the actual 
advertisement materials." Vivid Inc. v. Fiedler, 580 
N.W.2d 644, 658 (Wisc. 1998). 

Revenue Not From Real Estate. In support of its posi­
tion, CESA cited a prior Texas case, Herndon v. Hous­
ton Authority, 261 S.W.2d 221 (rex. Civ. App. 1953), 
which said that "rents and profits derived from the in­
trinsic nature of the real estate itself' were admissible 
for valuation in a condemnation action. CESA argued 
that the revenue from the billboard on its property was 
derived from the intrinsic value of the land, and there­
fore should be included in an income approach valua­
tion of the property. 

The court did not agree, however, and said that 
"Texas courts have not recognized the exception al­
luded to in Herndon for business profits 'derived from 
the intrinsic nature of the real estate.' ... " The court 
cited several examples from prior state cases, including 
exclusions of income evidence from the condemnation 
of a farm business. 

The court said it saw no reason to create an exception 
from this trend for billboard revenue. The court said 
"there is nothing to indicate that a billboard's location 
is any more significant to their business than it would 
be to a retail establishment whose profitability depends 
on visibility and easy access." The court noted that the 
billboard revenue wasn't just a product of the land it­
self, but depended on securing permits for operation, 
construction, lighting, maintenance, and marketing the 
advertising space. The court also pointed to the wide 
discrepancy between the rent charged by CESA to Via­
com and Viacom's revenue, and said if "the operation of 
a . billboard is much like renting real property, CESA 
would have no reason to charge so much less in rent 
than Viacom receives from its advertising sales." 

The court also shot down CESA's argument that 
Wall's testimony violated the undivided-fee rule, which 
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ihStructsthat under state. law. real property which has 
been divided into separate interests should be valued as 
if it,y.rere 'owned by a single, party for condemnation· 
purposes. According to the court,the.ruleQnly !)erves to 
ensure an· appraisal will approximate what the whole 
property 'would sell for in a market transaction. The 
court said that under the undivided-fee rule, Wall's ap­
praisal was correct to value Viacom'sleaseholdinterest 
at zero because it was at market rent, a position CESA 
disputed." 

The court concluded that the method Wall used' to 
caleulate the value of the condemned property was "ac­
cepted and teliable;" and held that it shouldilot have 
been exclUded. In remanding for a neW trial, the. court 
said the trial court's exclusion of Wall's :testimony was 
a reversible error because it wertttothe central issue of 
the case-the value of the condemned property; 

'Total~y Changes ,the TeXaS Law.' BNAspokewith attor­
ney Joel:!,' Staley Jr., who represented CESA in the mat­
tI~r aboudhecourt's ruling. Staley said the court's deci-

.. -. ..' '. . . 
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sion "completely changed eminent domai.n.Jaw, $0 fat 
as leasehold interests are concerned.", '.. 

Of the court'srational~ behiJ;id its holding, Staley said 
t~at· although the court claimed .to 'be applYing' the 
undivided-fee rule i.n ruling Wall's appraiSal was For,,: 
rect to value Viacom's leasehold interest at zero, what 
the court was actually applying was the aggregate of in­
terest rule, "which is .. totally .' inapposite ,of. the 
undivided-fee rule." 

Staley said CESAwas applying fora rehearing on the 
issue, but acknowledged the motion was along shot. 
Regardless of the chances of a rehearing, Staley. ,noted 
though that, "this has been an extremely· hotiS'sue in 
Texas .. ; so far as the billboard industry is concerned, 
and we are concerned representing' land owners. and 
properties that have leases on them,it's a big deal." 

By ERIC. TOPOR 

For full text of Texas v. Central Expressway Sign' , .' 
Associates, go to http://op_bna.com/rel.nsf/r?Open= 
etor-7u9u6w. 
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