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Landlord Lien Waivers 
and Subordinations 

Protecting the Landlord's Interests Without Inhibiting 
the Tenant's Equipment Financing 

By: M. Rosie Rees, Sheldon A. Halpern and Brittany E. Thornton 

C 
ommercialleases often gram landlord 
a lien over the per:;onal properry that 
a tenant sells, uses Of installs in the 

leased premiscs, as security in case the ten­
ant defaults on thc lease. Howevef, ,cnants 
often purchase stich property with financing 
from commercial lenders who also want a 
security interest in Ihe property. 100 creates 
potcndal conflicts �b�e�(�w�~�n� the lendds and 
the landlord's lien rights. 

To �r�e�.�~�o�l�v�e� this conflict, commercial 
lenders generally will condition the finmc­
iog on the landlord's execution of a waiver 
of the landlord's lien, or at the very least 
an agreement to subordinate the landlord's 
lien to the lender's security interest. Since 
the tenant will use the property to oper­
are a business that generates funds to pay 
the rent, landlords generally are willing to 
consent to the lender's security interest and 
[0 rake a second:lty secured position in the 
tenant's property, in order to facilitate the 
tenant's financing. However, many lenders' 
form agreements do much more man grant 
consent to the financing and subordinate 
the landlord's lien. 111ey often impose addi­
tional obligations on the landlord and grant 

lenders additional rights with regard to the 
leased premises, contrary to the landlord's 
interests. It is thus imperative that landlords 
pay careful attention to the terms of such 
agreements. This article outHnes importanc 
issues that California landlords should con­
sider in connection with such lien waivers or 
subordinations, 

Preliminary Qu tions. When a 
landlord is approached by a tenant for a lien 
waiver, the savvy landlord will assess its bar­
gaining strength by answering several key 
questions: First, does the landlord have any 
lien rights? While some states grant land­
lords a lien on tenant property by statute, in 
California the �l�e�a�.�~�e� must be expressly grant 
the landlord stich a lien. If no lien rights 
are granted to the landlord in the lease, chen 
a waiver or subordination is technically un­
necessary. Since the review and negotiation 
of the lender's agreement will cost landlord 
time and �p�o�s�.�~�i�b�l�y� attorney fees, avoiding 
these coSts entirely is certainly preferable. In 
many instances, however, the lender will in­
sist on a written waiver even if the lease does 
not expressly grant the landlord lien rights. 

If the landlord has lien rights pursu-

ant to the lease, then lhe neXl question is 
whether the landlord is contractually ob­
ligated co subordinate or waive its security 
interest to the tenant's lender. If the tenant 
did not have the foresight to insist on this 
requirement in the lease, then the landlord 
has more options. JUSt like when the le-ase 
is entirely silent on the landlord's lien rightS, 
the landlord could refuse the request. Or, 
the landlord can agree only to subordinate 
its lien ratber than waive it. The landlord 
might require the tenant co prOVide substi­
lute collateral, like a security deposit. The 
landlord can also insist that the tenant pay 
for its costs of �r�~�i�e�w�i�n�g� and negotiating lhe 
agreement. 

Third, does the lender demand a full 
lien waiver, or will a subordination of lien 
suffice? Under a lien subordination, (he 
landlord retains a subordinated security in· 
terest rather than waiving it entirely. Once 
the loan is paid in full and the lender's se­
curity interest is released. the landlord's lien 
will again have priority slatus. So long as 
the agreemenr is dear that the lender's se­
curity interest remains primary during the 
term of the loan and not just when there ate 



lo~n proceeds oummd.ing, lenders ~huu!tl 

be willing to accept ~ ~bordin~Uon or lien 
i nue~d of ~ fu ll ~iver. 

Ddlniug the CuUatcral. O n« tlie 
la..1dlord delermines ,hat it i, w:lli ng 10 cnler 
into ~n agra:lIl~m wi th the le:1oe/, a primary 
con~iCcr.ttion il the propclly in which me 
lender i~ claiming a security. Since me pur­
pose or the agreement is to addrcu the .:and­
lord's lien or. person:al propen.y, I~ b u(lIurd 
$llould not be: required co conl'ClIt to :any 
lC'CUri;y in real proper.y, le~hold improve­
ments or non-mO\'ablc fix lUra. 

ldtally. tnC agTCement should limilthe 
W1l.h·er Qr JUbordin~t i(ln to ~ specific sched­
ule or IIie permnal property thll the lend· 
er iJ claiming al co;hter:al for ilS tOlO (for 
ex:ample, "Three Turlx>Chef uven5,~ ",ilh 
l'aCh unil's suial number$). If rhal IIcgrec 
u[ )~cir.city is not passiM .. , the b.ndlulJ 
should de(2!1 the items Ih.u il~ nOI includ-
00 among the collaleral, such ali my leasc­
hold improvements. true fixlU~S, or item! 
sen'ing the landlord's properly th ~t do HQt 
o:clusivcl)' .~rve the lca.scd premises (for 
example, clec{fi(:l.1 pand s, p~ umbing. light­
ing, fire control or bealing, vcOlilaring and 
air<oooi tioning system~). 'Ihe agnxm~nt 

shoukl also c:xpreuly exclude tenam's lease· 
hoJd intelCSt from tht coUatcral. There arc 
inSfanCCS where a landlord will agr« loa r~n­
ant mongaging its lcasdtold interest, bur the 
lender financing trade IU:tulfi, equipment 
or inventory (Oil> d iningulshcd [tom a lender 
financing a ground le:aseholrl inr~rc:st: (')f a 
subslantial building conruucl<:d by the ten­
an I) docs not ordinari ly n«:d ~lIch cnll:l.tel'3l, 
so Ihi5 shoukl not become an issue with the 
lender (bul may require careful mi.KIific:uil'ln 
of the form Ihatme lend~ has submitted). 

Lender's Accus to the Leased P~m­
isa. BeaUS(' the lendet"s collateral is Ioated 
in me leased p~mUes, the lender will want 
Ihe righl 10 enter the leased premises from 
tUne to lime 10 i05pcct its co!latenl, 01 to 
~mO\'e it if the lenant dcfaulu on me loan. 
During the term or the ic:t.>C while Ihe Iwall! 

is in possession or [he leased prcmisc$, the 
'e n~nl p,enel'llll )' has the right to permit such 
access to the lender. However, remov:ll of 
,h .. r .. Mnt's person:l:l properf}' could ph)'!i­
cally damage the leased premises or interfere 
wilh lhe opcr:l.lions of other ten:lInf1 al the 
project. Thus. the b.ndlo«! should rcquin:: 
th:lI any Kn'IOv:il1 or tht property ~ done 
outside normal business hours :1:1 the prop­
erty. as expcdltiously as possible, :and (lil ly 
in the presencl' of:a repl~m;uiV(' of the 

bndlord. The leooer should be prohihited 
(rum ad'·CHi.ing 0- eonducri;lg liquidati,}n 
proccedin&, 10 ,he Irued premist..'l (for in· 
5tilll«, going om tlfuu>i ll ~sl ules. pdV3le or 
public auctiuns), ~5pecially in tmil proper­
tics whe~ such a ~t i v il ics CI)uld a fT~cl n 5hop­
ping cc:mer's rcput:ltion or . igmllthe ca:.ter',; 
fir.anaal difficuh:C) 10 uthel lel:"nu. 

l:'e l~nd~t must:aUo be responsible for 
n:p~:,ing :a;ly phrsiol damage 10 the lc.1scd 
premi:.o ot the lane lord', PI'OIX'l1)' causc<1 
by r1'mO\~ of the coliatet:il, or 10 n:imbulS(' 
the landlord for the COSt or such repairs if 
me bnJlord hu to perform them. ' [he 
lender should agrte 10 illdemnify tbe land­
lord ag:a inst ~ny other liability incurred by 
th~ b ndlord due In the lender's acCl'SS 10 me 
prcOl i~ or remov:J.1 of Ihe co:I;III:r"L The 
landlord mould al~ require :he lender, be­
run: LOlllnlencilig such lCmov-.tI, to submit 
a cerfifical:: of insurance cvldencing liabili ty 
insulOlnce OOl'l:rir.1!. thCk responsibilitia. 

"U"der a lien 
subordination. the 
landlord retains a 

subordinated security 
interest ratlier t{tan 
waivillg it elltirely." 

Lease Default. If the tenam is in 
dcf.au]t under the leasc, the landlord usuilily 
lIaS lightS to (erm in~te Ihe le:llSC, di~po$.>O> 
[he tenant from [he lCO\$('d prr. mhC!, :l:nd re­
move from me lca500 premises tenam's per­
sonal property in onler 10 r~-I~m Ih .. (lrem­
iSCSIO :another tenant. -Ihh may impede the 
lenders abili ty 10 prolecl :and reCO\'er it.! col­
lat~flIl. Thus. the lend~r's waiver agreement 
will onen limit the bndlord's ability to ('lter­
cise il$ defaul t r1'mcdic:.<., to f..cilicue lendrr's 
access to the ooll:;uer.U. 

First, the I~nder will W1J..nl to n::ceive 
notice of :l:ny def.tult of the laliln! . -I hi~ 

oould be an admini5l13l iw: problc:m tor the 
landlurd. si llce: this notice I'equi~mem is not 
S(2t~ in the lease but only in Ihis separaTe 
agreement. At the time the bndlord is pre­
pared to send ,he tenam a def~u! t nut~, it 
tn:Iy nOI be ~w:l fl' of rhis 19rttn)('nt, or il mity 
IKl t ill5pect thi, !Cpmte agreemenl for addi­
tional notic.t requil'(m~nts, It is hro.u fr.r the 
laadlord 10 :l:gr« merd y to usc rasonabJ,cef­
forts to provide this nOlice to the lender, :ond 
to further sule that the landlord's fiilufe 10 

provide such MIke doa nOI ilff('C( the land­
lonl'5 default rcm(di~ ullder thr lose. 

1bt lender may ~ I so want an atcnded 
time to cure ti le t"u,mt's defJult. -10 pr. ..... ·cm 
a subnami31 delay in me I:.mdlord's ability fO 

exerci'iC i t~· dcf;l uh remedi~, any cxtcnsion 
should be \'err :iho:'t (for example,S days) 
and Ihe(.'UTt' right ~lluu ld be limited to mon­
ef;l,ry def..ults. 

The knder usu:all)' rccIUC;!iI~ dlll t if th .. 
l:mdlunl termin:l:le5 rhe lease: or dis~ 
Ihe tCn3nt. Ihe lender will ha\'(: tbe' righl Tn 

occUI'y the p~miscs for a sp«ilicd period 
uf time (of len 60 to 9() days) ro d i,VOS<' of 
(he cullatcra1. Ir lhe landlurd agrees to ~ny 
occul'~ncy riglm, [hen the lender should be 
rtquircd to pay renl fur the period, at lem at 
the rcn:al under thr le'~e. 'lhe lender must 
also be required to comply with the re:uon­
~bly al'p!iG.l.bic terms of Ihe 1= during 
such occupancy. 

A loug oo;:uP;iJlCY by the lender em be: 
very burdensome to the l:1:ndJord. pttVCnt­
ing the 1~ lId lol d rrom <j ukkly re-lelling the 
le;ased p~mi~, If tn~ lender h:n nu right 10 

usc Ihe leasecJ premises In srJJ [he collatel'lll, 
bllt only h3s thr right to remove me cul la t­
eral, Ihen the landlord should be able to nc· 
gotiate a much shon er occupanC)' right. If 
the landlord agren to :a lengthy occupancy, 
then the lender mU.~t agm: 10 cooperate with 
the bndlord'f efforrs to show the prcmiscs 10 

prosp«tivt replacement tenants. The ~grtc­
ment should :also provide that if the lender 
fails to ~m(W(' Ihe colla teral within a speci­
(jed lime, Ihen, at the landloro's dcction, the 
Irnder wiU be d«m<:d to have 5urrcnd~rcd 

the property to Ihe landlord and released iu 
.~u ri ty interest therein, or, in (he alterna­
tive. to have allowed the landlord (I' remuve 
; nd nore the collalel'lll and biHlhc Icnrkr for 
~uch .>ervictS, 

In condusion. I:mdlord$ who decide to 
waive or suoord i!l:l:ce their lien righl$ musl 
Qrcfully review any agn:blleUi the lender re­
quCSts Ihe IandiOrUto sign. ·'heK ag.rccmenu 
wma.in many i>ilfilils fo r the unYr.l.ty bnd­
lord. Landlords who rake the lime up &om 
to n:t!IH;e tln:M: dslo. will reap operalion:al 
~efits in the future when the leooer wants 
to enfun:e its security imerest in the lenam's 
collueral. CC 

...tH .. , tIw .4"'"" SbtUk" fU!pmt is" ,.rlll" I .. 
W 1M , ... pl" "JIi!u/Pm:6rr. Nitbob 6- "".-rho,,_ 
ri.,.,,) PfJ IUIIM III", p... Nmt Rm it " ,.11",", "...; 

Sri"",,) 11.r",,,,, a ... ..-_. ;" dx Jm/', (An,.. 
~ffi«· 1h.i, r"'"il"'/J, ..... "" ~'''f!f;~,-. 
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