


loan proceeds ourstanding, lenders should
be willing to accept a subordination of lien
instead of a full waiver.

Defining the Collateral. Once the
landlord determines that icis willing o enter
into an agreement with the lender, a primary
consideration is the property in which che
lender is claiming a security. Since the pur-
pose of the agreement is 1o address the .and-
lord’s lien or personal property, the landlord
should not be required to consent to any
security in real properzy, leasehold improve-
ments or non-movable fixtures,

Ideally. the agreement should limit the
waiver or subordinarion to a specific sched-
ule of the personal property that the lend-
er is claiming as collateral for its loan (for
example, “Three TurboChel ovens,” with
cach unic’s serial numbers). If char degree
of specificity is not possible, the landlord
should detall the items thar are not includ-
ed among the collateral, such as any lcase-
hold improvements, true fixtures, or irems
serving the landlord’s property that do not
exclusively serve the leased premises (for
example, elecerical panels, plumbing, light-
ing, firc control or heating, venilating and
air-conditioning systems). lhe agreement
should also expressly exclude tenant's lease-
hold interest from the collateral. There are
instances where a landlord will agree to a ten-
ant mortgaging its leaschold interest, but the
lender financing trade fixtures, equipment
or inventory (as distinguished from a lender
financing a ground leaschold interest or a
substantial building constructed by the ten-
ant} does not ordinarily need such collateral,
50 this should not become an issue with the
lender (but may require careful modificarion
of the form that the lender has submitred).

Lender’s Access to the Leased Prem-
ises. Because the lender’s collateral is located
in the leased premises, the lender will want
the right to enter the leased premises from
time to time to inspect its collateral, or 10
remove it if the tenant defaults on the loan.
During the term of the lease while the tenant
is in possession of the leased premises, the
tenant generally has the right to permit such
access to the lender. However, removal of
the renant’s personal property could physi-
cally damage the leased premises or interfere
with the operations of ather tenants at the
project. Thus, the landlord should require
that any removal of the property be done
outside normal business hours ar the prop-
erty, as expeditiously as possible, and only
in the presence of a representative of the

landlord. The lender should be prohibited
from advertising or conducting liquidation
proceedings in the leased premises (for in-
stance, going out of business sales, private or
public auctions), especially in retail proper-
ties where such activities could affect a shop-
ping center’s reputation or signal the center's
financial difficulties 1o other terants.

The lender must also be responsible for
repairing any physical damage to the leased
premises or the lanclord's property caused

by removal of the collateral, or ro reimburse

the landlord for the cost of such repairs if

the landlord has ro perform them. ‘The
lender should agree to indemnify the land-
lord against any other liability incurred by
the landlord duc to the lender's access to the
premises or removal of the collateral. The
landlord should also require the lender, be-
fore commencing such removal, to submit
a cerrificate of insurance evidencing liabilicy
insurance covering these responsibilities.

“Under a lien
subordination, the
landlord retains a

subordinated security
interest rather than
waiving it entirely.”

Lease Default. If the tenant is in
default under the lease, the landlord usually
has rights to terminate the lease, dispossess
the tenant from the leased premises, and re-
move from the leased premises tenant’s per-
sonal property in order to re-lease the prem-
ises to another tenant. This may impede the
lender’s ability to protect and recover its col-
lareral. Thus, the lender’s waiver agreement
will often limit the landlord’s ability to exer-
cise its default remedies, o facilitare lender’s
access to the collateral.

First, the lender will want to receive
notice of any default of the tenant.  This
could be an administrative problem for the
landlord, since this notice requirement is not
stated in the lease but only in this separate
agreement. At the time the landlord is pre-
pared to send the tenant a default notice, it
may not be aware of this agreement, or it may
not inspect this scparate agreement for addi-
tional notice requirements. It is best for the
landlord to agree merely to use reasonable ef-
forts to provide this notice to the lender, and
to furcher state thart the landlord’s failure 0

provide such nortice does nor affect the land-
lord's default remedies under the lease.

The lender may also want an extended
time to cure the tenand's default. To prevent
a substantial delay in the landlord’s ability ro
exercise its defaule remedies, any extension
should be very short (for example, 5 days)
and the cure right should be limited to mon-
erary defaults,

The lender usually requests that if the
landlord terminates the lease or dispossesses
the tenant, the lender will have the righe ro
occupy the premises for a specified period
of time (often G0 to 90 days) ro dispose of
the collateral, Tf the landlord agrees to any
occupancy rights, then the lender should be
required to pay rent for the period, at least ar
the renzal under the lease. “Lhe lender muse
also be required to comply with the rcason-
ably applicable terms of the lease during
such occupancy.

A long occupancy by the lender can be
very burdensome to the landlord, prevent-
ing the landlord from quickly re-letting the
leased premises. If the lender has no right to
use the leased premises to sell che collateral,
buc only has the right to remave the collat-
eral, then the landlord should be able to ne-
gotiate a much shorter occupancy right. If
the landlord agrees to a lengthy occupancy,
then the lender must agree 1o cooperate with
the landlord's efforts to show the premises to
prospective replacement tenants. The agrec-
ment should also provide that if the lender
fails ro remove the collateral within a speci-
fied time, then, at the landlord’s election, the
lender will be deemed to have surrendered
the property to the landlord and released its
security interest therein, or, in the alterna-
tive, 1o have allowed the landlord to remove
and store the collateral and bill the lender for
such services.

In conclusion, landlords who decide ro
waive or subordinate their lien rights must
carefully review any agrebment the lender re-
quests the landlord o sign. "These agreements
conain many pitfalls for the unwary land-
lord. Landlords who take the time up front
o reduce these risks will reap operational
bencfits in the future when the lender wants
to enforce its security interest in the tenant’s

collaceral. cC
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